
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COURT OF APPEALS

OF THE STATE OF WASHINGTON
DIVISION II

IN RE THE PERSONAL RESTRAINT

PETITION OF: 

DARRELL KANTREAL JACKSON

Petitioner. 

A. 

NO. 46411 -0 -II

STATE' S RESPONSE TO PERSONAL

RESTRAINT PETITION

ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION: 

1. Whether Petitioner failed to meet his burden of showing prosecutorial
misconduct by failing to show improper conduct. 

2. Whether the trial court properly instructed the jury. 

3. Whether Petitioner' s convictions of first degree burglary and first degree
robbery, the imposition of deadly weapon and firearm sentence
enhancements for those counts, and the verdicts of guilty of first degree
murder were consistent with double jeopardy protections. 

4. Whether Petitioner failed to show ineffective assistance of counsel where he
failed to show that his counsel' s performance was deficient. 
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B. STATUS OF PETITIONER: 

On January 16, 2008, the State charged Darrell Kantreal Jackson, hereinafter

referred to as " Petitioner," by information with the premeditated first degree murder of

Ruben Doria in count I, the premeditated first degree murder of Abraham Abrazado in

count II, first degree robbery in count III, and first degree burglary in count IV. Appendix

A (information). Counts I and II alleged, as aggravating circumstances, [ 11 " that the

defendant or an accomplice committed the murder to conceal the commission of a crime or

to protect or conceal the identity of any person committing a crime, and/ or [ 2] that there

was more than one victim and the murders were part of a common scheme or plan or the

result of a single act of the defednant, and/ or [ 3] the murder was committed in the course

of, in furtherance of, or in immediate flight from the crime of Robbery in the First or

Second Degree, or Burglary in the First Degree[.]" Appendix A. Finally, all counts alleged

deadly weapon sentencing enhancements. Appendix A. 

On December 3, 2008, the Stated filed an amended information, which added two

counts of felony first degree murder, one pertaining to Doria, as count III, and one

pertaining to Abrazado as count IV. Appendix B ( amended information). It also added

firearm sentence enhancements to all counts. Appendix B. 

Finally, on February 23, 2009, the State filed a second amended information, which

amended the firearm sentence enhancements to read " a handgun or a rifle" rather than only

a handgun" as was alleged in the amended information. Appendix C. Compare Appendix

B. 

All three informations listed Tyreek Smith, charged in cause number 08 -1- 00298 -7, 

as Petitioner' s co- defendant. Appendix A -C. 
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On February 26, 2009, after a trial, a jury returned verdicts of guilty as charged. 

Appendix D -I (verdict forms). It also returned special verdicts finding that the State had

proven the existence of all aggravating circumstances alleged in counts I and II of the

second amended information beyond a reasonable doubt. Appendix J, K (special verdicts). 

Finally, the jury returned special verdicts indicating that Petitioner or an accomplice had

been armed with a deadly weapon and a firearm at the time of the commission of each of

the crimes charged. Appendix L -Q ( special verdict forms). 

On March 27, 2009, the court sentenced Petitioner to life in confinement without

the possibility of early release on counts I and II, to 102 months in confinement on count

V, and to 75 months in confinement on count VI. Appendix R (warrant of commitment and

judgment and sentence). The court did not sentence, reduce to judgment, or so much as

mention the felony murder verdicts pertaining to counts III and IV in its judgment and

sentence or in any concurrent or subsequent filing. See, e.g., Appendix R. 

Petitioner and his co- defendant filed a direct appeal in this Court, in which

Petitioner argued ( 1) that the trial court violated his constitutional right to a public trial, by

sealing juror questonnaires without first applying the five - factor Bone -
Clubs

test, ( 2) that

the prosecutor committed misconduct, and ( 3) that the trial court violated double jeopardy

protections " by imposing firearm and deadly weapon enhancemetns for first degree

robbery and first degree burglarly, which crimes include weapons as elements." Appendix

S ( partially published opinion in State v. Smith, 162 Wn. App. 833, 262 P. 3d 72 ( 2011)). 

On July 26, 2011, this Court filed an opinion which rejected each of these

arguments, and affirmed Petitioner' s convictions and sentence. Appendix S. 

1 State v. Bone -Club, 128 Wn.2d 254, 906 P.2d 325 ( 1995). 
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Petitioner filed a petition for discretionary review with the Washington Supreme

Court, and, on January 4, 2012, the Supreme Court denied that petition. State v. Smith, 173

Wn.2d 1007, 271 P. 3d 248 ( 2012)( table). 

This Court issued its mandate on June 19, 2013. Appendix T. See RAP 12. 5( b)( 3). 

Just under a year later, on June 3, 2014, Petitioner filed the present personal

restraint petition, in which he argues ( 1) that he was denied effective assistance of trial

counsel, (2) that the State committed prosecutorial misconduct, ( 3) that the trial court erred

in instructing the jury, and (4) that his rights against double jeopardy were violated. 

C. ARGUMENT

1. PETITIONER FAILED TO MEET HIS BURDEN OF SHOWING

PROSECUTORIAL MISCONDUCT BY FAILING TO SHOW

IMPROPER CONDUCT. 

Every prosecutor is a quasi-judicial officer of the court, charged with the duty of

insuring that an accused receives a fair trial." State v. Boehning, 127 Wn. App. 511, 518, 

111 P.3d 899, 903 ( 2005). Prosecutorial misconduct violates this duty and deprives a

defendant of his right to a fair trial. See Boehning, 127 Wn. App. at 518. 

However, "[ w] ithout a proper timely objection at trial, a defendant cannot raise the

issue of prosecutorial misconduct on appeal unless the misconduct was so flagrant and ill - 

intentioned that no curative jury instruction could have corrected the possible prejudice." 

State v. Curtiss, 161 Wn. App. 673, 250 P.3d 496 ( 2011); State v. Larios - Lopez, 156 Wn. 

App. 257, 260, 233 P. 3d 899 ( 2010) ( citing State v. Gregory, 158 Wn.2d 759, 841, 147

P. 3d 1201 ( 2006) ( quoting State v. Stenson, 132 Wn.2d 668, 719, 940 P. 2d 1239 ( 1997), 

cert. denied, 523 U.S. 1008, 118 S. Ct. 1193, 140 L. Ed. 2d 323 ( 1998)). Thus, " the

defendant must show that ( 1) ` no curative instruction would have obviated any prejudicial
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effect on the jury' and ( 2) the misconduct resulted in prejudice that `had a substantial

likelihood of affecting the jury verdict." State v. Emery, 174 Wn.2d 741, 761, 278 P. 3d

653 ( 2012)( quotingState v. Thorgerson, 172 Wn.2d 438, 455, 258 P. 3d 43 ( 2011)). 

This is because the absence of an objection " strongly suggests to a court that the

argument or event in question did not appear critically prejudicial to an appellant in the

context of the trial." State v. Swan, 114 Wn.2d 613, 661, 790 P. 2d 610 ( 1990) ( emphasis

in original). 

Even where there was a proper objection, an appellant claiming prosecutorial

misconduct " bears the burden of establishing the impropriety of the prosecuting attorney' s

comments and their prejudicial effect." State v. Anderson, 153 Wn. App. 417, 427, 220

P. 3d 1273 ( 2009). See State v. Thorgerson, 172 Wn.2d 438, 442, 258 P. 3d 43 ( 2011); 

State v. Fisher, 165 Wn.2d 727, 746 -47, 202 P. 3d 937 ( 2009); State v. McKenzie, 157

Wn.2d 44, 134 P. 3d 221 ( 2006) ( quoting State v. Brown, 132 Wn.2d 529, 561, 940 P. 2d

546 ( 1997)); Beck v. Washington, 369 U.S. 541, 557, 82 S. Ct. 955, 8 L. Ed. 2d 834

1962). 

Hence, a reviewing court must first evaluate whether the prosecutor' s comments

were improper. Anderson, 153 Wn. App. at 427. " The State is generally afforded wide

latitude in making arguments to the jury, and prosecutors are allowed to draw reasonable

inferences from the evidence." Anderson, 153 Wn. App. at 427 -28, 220 P. 3d 1273. 

It is not misconduct for a prosecutor to argue that the evidence does not support a

defense theory, State v. Russell, 125 Wn.2d 24, 87, 882 P. 2d 747 ( 1994) ( citing State v. 

Graham, 59 Wn. App. 418, 429, 798 P. 2d 314 ( 1990), State v. Contreras, 57 Wn. App. 

471, 476, 788 P. 2d 1114, review denied, 115 Wn.2d 1014, 797 P. 2d 514 ( 1990)), and " the
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prosecutor, as an advocate, is entitled to make a fair response to the arguments of defense

counsel." Russell, 125 Wn.2d at 87. 

Moreover, "[ r] emarks of the prosecutor, even if they are improper, are not grounds

for reversal if they were invited or provoked by defense counsel and are in reply to his or

her acts and statements, unless the remarks are not a pertinent reply or are so prejudicial

that a curative instruction would be ineffective." Id. at 86. 

A prosecutor' s improper comments are prejudicial `only where ` there is a

substantial likelihood the misconduct affected the jury' s verdict. ' State v. Yates, 161

Wn.2d 714, 774, 168 P. 3d 359 ( 2007) ( quoting Brown, 132 Wn.2d at 561, 940 P. 2d 546); 

Fisher, 165 Wn.2d at 747. 

A reviewing court does not assess `[ t]he prejudicial effect of a prosecutor' s

improper comments... by looking at the comments in isolation but by placing the remarks

in the context of the total argument, the issues in the case, the evidence addressed in the

argument, and the instructions given to the jury. ' Id. (quoting Brown, 132 Wn.2d at 561); 

State v. Johnson, 158 Wn. App. 677, 683, 243 P. 3d 936 ( 2010). "[ R]emarks must be read

in context." State v. Pastrana, 94 Wn. App. 463, 479, 972 P. 2d 557 ( 1999); Larios- Lopez, 

156 Wn. App. at 261. 

Prosecutorial misconduct may be neutralized by a curative jury instruction, Russell, 

125 Wn.2d 24, 86, 882 P. 2d 747 ( 1994), and juries are presumed to follow the court' s

instructions. State v. Weber, 99 Wn.2d 158, 166, 659 P. 2d 1102 ( 1983). 

In the present case, Petitioner argues that the deputy prosecutor committed

misconduct in five ways. PRP, p. 4 -10, 21 -32. The record shows otherwise. 
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First, Petitioner seems to argue here as he did in his direct appeal, that the deputy

prosecutor improperly vouched for the veracity of witness Spencer by " recounting

Spencer' s plea agreement to testify truthfully," both in the prosecutor' s statement and

argument and in his examination of Spencer at trial2,. Appendix S, p. 14, PRP, p. 21 -31. 

This argument should be rejected here because it was raised and rejected by this

Court on Petitioner' s direct appeal. Appendix S. 

A] personal restraint petitioner may not renew an issue that was raised and

rejected on direct appeal unless the interests of justice require relitigation of that issue." In

Re Personal Restraint ofLord, 123 Wn.2d 296, 303, 868 P. 2d 835 ( 1994). Cf RAP

16.4( d) ( "[ n] o more than one petition for similar relief will be entertained without good

cause shown. "); In Re Personal Restraint ofHaverty, 101 Wn.2d 498, 681 P. 2d 835

1984). 

In this case, Petitioner argued on direct appeal that " the prosecutor acted with ill - 

intention in recounting Spencer' s plea agreement to testify truthfully, thereby impliedly

assuring Spencer' s validity," and this Court rejected that claim. Appendix S, p. 14 -18

State v. Smith, 162 Wn. App. 833, 848 -51, 262 P. 3d 72 ( 2011)). 

Because Petitioner raises the same argument in the present petition, see PRP, p. 21- 

31, he must now show that " the interests ofjustice require relitigation of this issue." Lord, 

123 Wn.2d at 303. Petitioner makes no such showing. See PRP, p. 1 - 33. 

Therefore, his claim should be dismissed. 

Petitioner' s second claim is that the deputy prosecutor engaged in misconduct by

employing an improper jigsaw puzzle analogy. PRP, p. 4 -9. The record shows otherwise. 

2 Petitioner makes this argument at least indirectly by contending that his trial counsel provided ineffective
assistance by failing to object to such statements and examination. See also §C( 4) infra. 
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This Court analyzes " the State' s use of the jigsaw puzzle analogy on a case -by- 

case basis, considering the context of the argument as a whole." State v. Fuller, 169

Wn. App. 797, 825, 282 P. 3d 126 ( 2012). 

For example, in State v. Johnson, 158 Wn. App. 677, 243 P. 3d 936 ( 2010), the

State analogized its burden of proof to a partially completed puzzle, arguing, ' You add

a thirdpiece of the puzzle, and at this point even being able to see only half, you can

be assured beyond a reasonable doubt that this is going to be a picture of Tacoma.' 

Johnson, 158 Wn. App. at 682, 243 P.3d 936 ( emphasis added). This Court found that

this argument " trivialized the State' s burden, [ improperly ] focused on the degree of

certainty the jurors needed to act, and implied that the jury had a duty to convict

without a reason not to do so," and therefore, held it to be improper. Id at 685. 

However, in State v. Curtiss, this Court reached the opposite conclusion.161

Wn. App. 673, 250 P. 3d 496 ( 2011). In that case, the deputy prosecutor had argued

that: 

reasonable doubt is not magic. This is not an impossible standard. 
imagine, if you will, a giant jigsaw puzzle of the Tacoma Dome. There

will come a time when you' re putting thatpuzzle together, and even with

pieces missing, you' ll be able to say, with some certainty, beyond a
reasonable doubt what that puzzle is: The Tacoma Dome. 

Curtiss, 161 Wn. App. at 700 ( emphasis added). This Court held that this argument was

not improper because " the State' s comments about identifying the puzzle with certainty

before it is complete are not analogous to the weighing of competing interests inherent

in a choice that individuals make in their everyday lives," Curtiss, 161 Wn. App. at

700 -01 ( emphasis added). 
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Likewise, in State v. Fuller, this Court held that the State' s use of "a puzzle

analogy in closing argument" was not improper because unlike in Johnson, that

analogy " neither equated its burden of proof to making an everyday choice nor

quantified the level of certainty necessary to satisfy the beyond a reasonable doubt

standard." 169 Wn. App. 797, 827 -28, 282 P. 3d 126 ( 2012). It further found that stating

that a " jury could be convinced beyond a reasonable doubt even without 100 percent

certainty," does " not improperly quantify [ the State'] s burden." Fuller, 169 Wn. App. 

at 827. 

In the present case, the deputy prosecutor made the following statements during

closing argument: 

Now, you have been given an instruction on " a reasonable
doubt." A reasonable doubt is one for which a reason exists and may
arise from the evidence or lack of evidence. I would submit to you that a

reasonable doubt is very much like a puzzle. Let' s say, one day, you are
given a puzzle, and someone tells you, hey this is a puzzle of downtown
Portland. Someone else says, it' s downtown Seattle. Someone else says, 

no it is downtown Tacoma.You have no idea. You can' t be convinced

beyond a reasonable doubt that it is any of the three cities. 
So, you start putting the pieces of the puzzle together. You see a

mountain. It kind of looks like Mount Rainier. Maybe it is Mount Hood. 

You are leaning towards Tacoma or Seattle, but you can' t be convinced
beyond a reasonable doubt that it is not Portland. 

Some of the buildings start coming into focus. You still don' t
know for sure which it is, but it is starting to look a lot more like
Tacoma or Seattle. You still can' t be convinced beyond a reasonable

doubt. You think that you probably know what it is. 
You continue putting the puzzle together, and there comes a

point long before you have all of the pieces, long before every piece is
in place, long before every question and every doubt is answered, and
as long as the right pieces of the puzzle are there, you can be
convinced beyond a reasonable doubt that what you are really looking
at is Seattle with Mount Rainier in the background. And so it is with

this case, from there, you can fill in the rest ofthe pieces. 
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You may have a question in the back of your mind as to exactly
who it was that plunged the knife over and over and over and over again

into Ruben or Warren. In the end, it doesn' t matter because you have the

right pieces of the puzzle. You have the accomplice liability instruction. 
The right pieces of the puzzle are there, and the case has been proved
beyond a reasonable doubt. 

Appendix U (Verbatim Report of Proceedings ( RP) of closing arguments, RP 1914 -16) 

emphasis added). 

Hence, the prosecutor' s comments here were much more analogous to those of

the prosecutor in Curtiss or Fuller, and almost identical to the relevant language in

Curtiss. Here, as in those cases, and unlike in Johnson, the deputy prosecutor " neither

equated [ the State' s] burden of proof to making an everyday choice nor quantified the

level of certainty necessary to satisfy the beyond a reasonable doubt standard." Fuller, 

169 Wn. App. 797, 827 -28, 282 P.3d 126 ( 2012). 

As a result, his use of the analogy was not misconduct, and the present petition

should be denied. 

However, even were it assumed arguendo that such comments were improper, 

Petitioner cannot show prejudice because here, as in Fuller and Curtiss, 

the State accurately stated that it had to prove every element of the crime
charged and further referenced the trial court's actual instruction on beyond a

reasonable doubt. The trial court correctly instructed the jury that Fuller "was
presumed innocent," that the " State ... ha[ d] the burden ofproving each element
of each crime beyond a reasonable doubt," and that the " lawyers' statements are

not evidence." 

Fuller, 169 Wn. App. at 827 -28. See Curtiss, 161 Wn. App. at 700. Compare Appendix

U, V (court' s instructions to the jury). 
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Thus, there is no "' substantial likelihood [that any] misconduct affected the

jury' s verdict, ' and, as a result, any " improper comments" could not have been

prejudicial. Yates, 161 Wn.2d at 774. 

Therefore, the present petition should be denied. 

Petitioner' s third argument is that the deputy prosecutor committed misconduct

by improperly " ask[ ing] the jury to reach a verdict that represents the truth," PRP, p. 9, 

by making the following comments in closing argument: 

The right pieces of the puzzle are there, and the case has been
proved beyond a reasonable doubt. 

Where this leaves you, ifyoufollow the Court' s instructions, 
we would urge you to return a verdict in this case that represents the

truth, that is, a verdict to guilty of Count I, Aggravated Murder; Count
2, Aggrvated Murder. We would urge you to return a verdict that

represents the truth, and that is a verdict of guilty to Counts 3 and 4, 
Murder in the First Degree, the Felony Murder, the Felony Murder; and
finally, we' re urging you to return a verdict of guilty as charged to the
Burglary and Robbery as well. 

Thank you very much. 

Appendix T (RP 1916) ( emphasis added). 

Because it is not " the jury' s job to solve a case," but "` to determine whether the

State has proved its allegations against a defendant beyond as reasonable doubt," a

prosecutor' s request that the jury `declare the truth' is improper." State v. Evans, 163

Wn. App. 635, 644, 260 P. 3d 934 ( 2011) ( quoting State v. Anderson, 153 Wn. App. 

417, 429, 220 P. 3d 1273 ( 2009)). 

However, the prosecutor in this case made no such request. Rather, after

discussing the evidence in the record extensively, Appendix T (RP 1873 - 1916), the

prosecutor argued no more than that " the case has been proved beyond a reasonable

doubt" and that " if [the jury] follow[ed] the Court' s instructions," it should " return a
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verdict in this case that represents the truth, that is," verdicts of guilty as charged. 

Appendix T (RP 1916). In other words, the deputy prosecutor did not ask the jury to

solve a case" or get to the truth, but to determine that ' the State has proved its

allegations against a defendant beyond as reasonable doubt." Evans, 163 Wn. App. at

644. 

denied. 

Therefore, his argument was not improper and the present petition should be

Petitioner' s fourth argument is that the deputy prosecutor committed

misconduct by making the following comments during rebuttal argument: 

I would like to start by discussing this topic of reasonable doubt. 
Defense Counsel] commented to you that, quote, you know, you all

have your doubts, and he argued to you the opposite of a doubt is

certainty, according, evidently, to the actress Ms. Streep, although that is
nor in your jury instructions, that is not the standard, that the State has to
prove a case to certainty, to any mathematical certainty, or 100 percent
certainty. 

Defense Counsel] argued long and hard about certain factual aspects of
the case, certain issues that had arisen, and it is contended that we don' t

know the answer to that. We have a doubt about some particular fact

suggesting to you then by his argument that if you have a doubt about
any single fact or some important issue in the case, well, that means an
acquittal must follow. That' s not what this legal standard means. 

I urge you to pay close attention to the instructions. You have 12 of
them that start with the words " to convict." What you are going to say
for each crime, six crimes chargedfor each defendant, therefore, 12, 

you will see that the Court has toldyou that to convict the defendants

of the respective crimes that are laid out there, each of thefollowing
elements must be provded beyond a reasonable doubt; therefore, it is

the elements that are at issue. Criminal law is elemental. It's not a

matter of whether you have questions and unanswered questions and
concerns about some particular underlyingfact. The issue is, has the
State proven to you beyond a reasonable doubt that each of these
elements is true? 

You can have questions. You are going to have unanswered
questions. It is not legally required — and, infact, it would be

impossible for the State of Washington to prove a case to perfection, to
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mathematical certainty, to answer every question that you have. It is
not the burden. That would be an impossible burden to carry. Having
doubts is acceptable. It is understandable. Again, as to what? Let me

give you an example. 

When Ms. Sabin -Lee testified to you about her uncertainty as
to the exact words that Defendant Smith used in describing how he
came into possession of the marijuana, how he hit a lick, how this
medical marijuana came into his possession, well, you certainly have
reasonable doubt, ifyou will, as to exact words that she heard. There
is no doubt that she was being told by her boyfriend, former boyfriend, 
that he was personally involved in this criminal episode. 

I would like you to try to picture in your mind two sets of
railroad tracks, four iron rails, ifyou will, parallel to each other. 
Imagine that the iron rails are the elements ofproof as you willfind in
the " to- convict" instructions. Now, underneath the iron rails are the

numerous ties, the pieces of wood that support the iron rails. 
Well, the rails are, in this analogy, they are the elements of

proof The ties are all the myriad offacts supporting issues of
evidcence that you are going to have. All right. 

Now, ifyou have concerns and issues about some of that
supporting evidence, it is the equivalent of ifyou will, removing one of
the supporting railroad ties or maybe even several, but the iron rails
remain. They are still adequate, more than adequately supported, even
ifyou have concerns about some ofthe underlying evidence. 

Appendix U (RP 1985 -87) ( emphasis added). See PRP, p. 6 -7, 9. 

Petitioner contends that these statements " trivialized the reasonable doubt

standard" and improperly implied that a reasonable doubt must be equivalent to a

mathematical certainty. PRP, p. 9. They did not. 

The deputy prosecutor here was simply responding to defense counsel' s apparent

implication that because " the opposite of a doubt is certainty... the State has to prove a

case to certainty, to any mathematical certainty, or 100 percent certainty." Appendix T (RP

1985). Because a " prosecutor, as an advocate, is entitled to make a fair response to the

arguments of defense counsel," Russell, 125 Wn.2d at 87, the prosecutor' s response here

cannot be considered improper. 
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Moreover, the substance of the prosecutor' s comments confirms this. Far from

trivializing the reasonable doubt standard or converting the definition of a doubt which is

reasonable into one that must be certain, he urged the jury to " pay close attention to the

court' s] instructions," Appendix U (RP 1986), which included a proper instruction on

proof beyond a reasonable doubt. Appendix V (instruction no. 3). 

Therefore, the prosecutor did not commit misconduct and the petition should be

denied. 

Petitioner' s final argument regarding prosecutorial misconduct is that the deputy

prosecutor committed misconduct by making the following statments in rebuttal argument: 

Ruben and Warren' s lives deserve the protection of the law. Any life is
precious, beyond measure. The defendants have received the due process

of law with all of its protections. They have received a fair trial. Now, it is
time for justice to be served for the people of Washington and for Ruben

and for Warren. It is time that these defendants be held to account for the

heinous crimes that they' ve committed. It is time for you, as the
conscience of the community— 
DEFENSE COUNSEL]: Objection. 

THE COURT: Sustained. 

DEPUTY PROSECUTOR]: Member' s of the jury, it is time for you, as a jury, to
return guilty verdicts as to every charge. Thank you for listening. 

Appendix U (RP 2000 -01); PRP, p. 7, 9 -10. Specifically, Petitioner seems to argue that the

deputy prosecutor " appealed to the jury' s passions and prejudices" by referring to the jury

as " the conscience of the community." PRP, p. 9 -10. 

A prosecutor may commit misconduct by asking a jury to return a guilty verdict to

send a message to the community or to act as the conscience of the community. State v. 

Powell, 62 Wn. App. 914, 918 - 19, 816 P. 2d 86 ( 1991). See, e. g., State v. Belgarde, 101

Wn.2d 504, 755 P. 2d 174 ( 1988). 
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However, the prosecutor in this case never asked the jury to return a verdict to act

as the conscience of the community. See Appendix U (RP 1873 -1917, 1984 - 2001). Rather, 

he argued that " the case has been proved beyond a reasonable doubt" and that " if [the jury] 

follow[ed] the Court' s instructions," it should return verdicts of guilty as charged. 

Appendix T (RP 1916). 

Therefore, the deputy prosecutor did not commit misconduct. 

Because Petitioner has failed to meet his burden of showing prosecutorial

misconduct, his petition should be denied. 

2. THE PRESENT PETITION SHOULD BE DENIED BECAUSE THE
TRIAL COURT PROPERLY INSTRUCTED THE JURY. 

Petitioner seems to make two separate arguments that the trial court erred in

instructing the jury. 

First, he seems to argue that the court should have given a unanimity instruction

pursuant to State v. Petrick, 101 Wn.2d 566, 569, 683 P.2d 173 ( 1984), overruled on other

grounds by State v. Kitchen, 110 Wn.2d 403, 405 -06, 756 P.2d 105 ( 1988). PRP, p. 10 -15. 

In Washington, a defendant may be convicted only when a unanimous jury

concludes that the criminal act charged in the information has been committed." State v. 

Petrick, 101 Wn.2d at 569. 

Thus, "[ w]hen the evidence indicates that several distinct criminal acts have been

committed, but defendant Ls charged with only one count ofcriminal conduct, jury

unanimity must be protected," Petrick, 101 Wn.2d at 572 ( emphasis added), such that the

jury must unanimously agree on which incident constituted the crime. State v. Kitchen, 

110 Wn.2d 403, 411, 756 P.2d 105 ( 1988). 
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To protect this unanimity in such cases, "[ t]he State may, in its discretion, elect the

act upon which it will rely for conviction," or the court must instruct the jury " that all 12

jurors must agree that the same underlying criminal act has been proved beyond a

reasonable doubt. " Petrich, 101 Wn.2d at 572. That is, " either the State must tell the jury

which act to rely on in its deliberations or the court must instruct the jury to agree on a

specific criminal act." Kitchen, 110 Wn.2d at 409. 

In the present case, Petitioner seems to argue that because the premeditated and

felony murder counts pertaining to each victim were charged in four separate counts rather

than as alternatives in two counts, the court should have given a unanimity instruction

under Petrich. PRP, p. 10 -15. The record shows otherwise. 

Specifically, it shows that, while " several distinct criminal acts [ were] committed," 

Petitioner was also charged with several distinct crimes rather than only " one count of

criminal conduct." Petrich, 101 Wn.2d at 572. Petitioner was charged with the

premeditated and felony murder of Doria, and the premeditated and felony murder of

Abrazado. Appendix C. These crimes were all defined differently and required different

elements to prove. See Appendix . Hence, it would have been legally impossible for the

jury to rely on one act to convict Petitioner of more than one crime. 

Because Petitioner was not " charged with only one count of criminal conduct," 

there was no danger of the jury not being unanimous, and no need for a Petrich instruction. 

Petrich, 101 Wn.2d at 569. The State was not required to " tell the jury which act to rely on

in its deliberations" and the Court was not required to " instruct the jury to agree on a

specific criminal act." State v. Kitchen, 110 Wn.2d 403, 409, 756 P. 2d 105 ( 1988). 
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Therefore, the trial court could not have erred in failing to so instruct the jury, and

the present petition should be denied. 

Petitioner' s second argument is that the " to convict instructions for premeditated

murder" should have, but " did not include... the aggravating factors" charged in the

second amended information. PRP, p. 15 -17. However, the law does not require these

instructions to include such factors. 

Generally, a to- convict instruction " must contain all of the elements of the crime

because it serves as a yardstick by which the jury measures the evidence to determine guilt

or innocence." State v. Smith, 131 Wn.2d 258, 263, 930 P. 2d 917 ( 1997). 

However, aggravating circumstances are not elements of an offense, and " need not

be charged in the information." State v. Siers, 174 Wn.2d 269, 274 P. 3d 358

2012)( quoting the lead opinion in State v. Powell, 167 Wn.2d 672, 682, 223 P. 3d 493

2009)). 

Therefore, they need not be included in the to- convict instructions, see Smith, 131

Wn.2d at 263, and the trial court could not have erred by failing to include them here. 

Petitioner' s claim that the aggravating factors are elements that must be included in

the to- convict instructions is precluded by decisions of the Washington State Supreme

Court such as State v. Kincaid, 103 Wn.2d 304, 692 P. 2d 823 ( 1985). 

In Kincaid, the trial court instructed the jury that if it found the defendant guilty of

premeditated first degree murder as set out in the to- convict instruction, it must turn to the

special verdict form and determine whether the State proved the aggravating circumstance

listed there beyond a reasonable doubt. Kincaid, 103 Wn.2d at 311. Kincaid argued that

since he was charged with aggravated first degree murder, the aggravating factors were
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elements of the crime, and accordingly it was reversible error not to include those factors

in the to- convict instruction. Kincaid, 103 Wn.2d at 312. However, the Supreme Court

disagreed. Id. It found that aggravating circumstances " are not elements of a crime but are

aggravation of penalty' provisions which provide for an increased penalty where the

circumstances of the crime aggravate the gravity of the offense." Kincaid, 103 Wn.2d at

312. Hence, the Court found no error in the jury instructions. Kincaid, 103 Wn.2d at 312. 

Petitioner' s circumstances here are virtually identical to those ofKincaid. Petitioner

was charged with aggravated first degree murder. Appendix C ( counts I & II). The to- 

convict instructions given to the jury set forth the elements of first degree murder. 

Appendix V ( instructions 15 & 16). The jury was instructed that if it found Petitioner

guilty of first degree murder, it must consider the special verdict forms. Appendix V

instruction 36). The jury found Petitioner guilty as charged in the first degree murder

counts and indicated on the special verdict forms that the State had proven the charged

aggravating circumstances beyond a reasonable doubt. Appendix D, E, J, K. 

Thus, the trial court did not err in its to- convict instructions. 

NeitherAlleyne v. United States, U.S. , 133 S. Ct. 2151, L.Ed.2d

2013), nor Apprendi v. New Jersey, 530 U. S. 466, 120 S. Ct. 2348, 147 L.Ed.2d 435

2000), upon which Petitioner relies, change this result. 

In Apprendi, the United States Supreme Court held that "[ o] ther than the fact of a

prior conviction, any fact that increases the penalty for a crime beyond the prescribed

statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt." 

Apprendi, 530 U.S. at 490. See also Ring v. Arizona, 536 U. S. 584, 122 S. Ct. 2428, 153
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L.Ed.2d 556 ( 2002)( holding that " facts which are necessary to impose a greater sentence

are ` " the functional equivalent of an element of a greater offense." ' "). 

Alleyne relied upon Apprendi to hold " that facts that increase mandatory minimum

sentence must be submitted to the jury[.] " Alleyne, 133 S. Ct. at 2163. 

Petitioner contends that such cases support his contention that aggravating factors

are elements, and hence must be included in to- convict instructions. PRP, p. 16 -17. His

reliance on these cases is misplaced. Petitioner is correct that Apprendi refers to

aggravating factors as the functional equivalent of elements, Apprendi, 530 U.S. at 494 n. 

19, but it did so only in the context of explaining why a jury had to find enhancing factors

beyond a reasonable doubt. Neither Apprendi nor Alleyne held that aggravating factors are

elements of a crime or that they must be included in to- convict instructions. 

Even if they had, the Washington State Supreme Court has found that " the federal

indictment requirements relating to aggravating circumstances do not `extend to local

prosecutions under Washington law when aggravating circumstances are alleged, "' Siers, 

174 Wn.2d at 278 -79 ( quoting Powell, 167 Wash.2d at 684, 223 P. 3d 493). 

In this case, the jury explicitly found that the State had proven the aggravating

factors alleged beyond a reasonable doubt. Appendix J, K. Thus, the trial court could not

have offended the principles ofApprendi and Alleyne by deciding them itself. Nor, as

shown above, did it err by not including reference to them in the to- convict instructions. 

Siers, 174 Wn.2d 269; Smith, 131 Wn.2d at 263. 

Therefore, the trial court did not err in instructing the jury, and the present petition

should be denied. 

STATE' S RESPONSE TO PERSONAL

RESTRAINT PETITION

PRP- timebar- factualbas is- alccond. doc

Page 19

Office of Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402 -2171

Main Office: ( 253) 798 -7400



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3. PETITIONER' S CONVICTIONS OF FIRST DEGREE BURGLARY, 

FIRST DEGREE ROBBERY, THE IMPOSITION OF DEADLY
WEAPON AND FIREARM ENHANCEMENTS FOR THOSE

COUNTS, AND HIS VERDICTS OF GUILTY OF FIRST DEGREE
MURDER WERE CONSISTENT WITH DOUBLE JEOPARDY
PROTECTIONS. 

Double jeopardy claims are questions of law that are reviewed de novo." State

v. Kelley, 168 Wn.2d 72, 76, 226 P. 3d 773 ( 2010) ( citing State v. Hughes, 166 Wn.2d

675, 681, 212 P. 3d 558 ( 2009)). See, e. g., State v. Martin, 149 Wn. App. 689, 693, 205

P. 3d 931 ( 2009). 

However, "[ a] personal restraint petitioner has the burden of proving

constitutional error that results in actual prejudice or nonconstitutional error that results

in a miscarriage of justice." In Re Personal Restraint of Waggy, 111 Wn. App. 511, 

518, 45 P. 3d 1103 ( 2002) ( citing In re Personal Restraint ofCook, 114 Wn.2d 802, 

813, 792 P. 2d 506 ( 1990)); In Re Personal Restraint ofBrett, 142 Wn.2d 868, 874, 16

P. 3d 601 ( 2001). 

If a petition is based on matters outside the appellate record, a petitioner must

show that he has ` competent, admissible evidence' to support his arguments." Waggy, 

111 Wn. App. at 518 ( quoting In re Personal Restraint ofRice, 118 Wn.2d 876, 886, 

828 P. 2d 1086, cent. denied, 506 U.S. 958, 113 S. Ct. 421, 121 L. Ed. 2d 344 ( 1992)). 

A] petitioner must show that more likely than not he was prejudiced by the error." 

Waggy, 111 Wn. App. at 518. ' Bare allegations unsupported by citation of authority, 

references to the record, or persuasive reasoning cannot sustain this burden or proof.'" 

Waggy, 111 Wn. App. at 518 -19 ( quoting State v. Brune, 45 Wn. App. 354, 363, 725

P. 2d 454 ( 1986), review denied, 110 Wn.2d 1002 ( 1988)). " A petition that fails to meet
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this basic level ofproof and argument may be dismissed summarily." Waggy, 111 Wn. 

App. at 519. 

The double jeopardy clause of the Fifth Amendment to the United States

Constitution provides that no person shall " be subject for the same offense to be twice

put in jeopardy of life or limb." U.S. Const. Amend. V. It applies to the states through

the due process clause of the Fourteenth Amendment. State v. Wright, 165 Wn.2d 783, 

801, 203 P. 3d 1027 ( 2009) ( citing Benton v. Maryland, 395 U.S. 784, 794, 89 S. Ct. 

2056, 23 L. Ed. 2d 707 ( 1969)). 

The Washington State Constitution similarly mandates that no person shall " be

twice put in jeopardy for the same offense." Wn. Const. Art. I, Sec. 9. 

Washington' s double jeopardy clause is coextensive with the federal double

jeopardy clause and ` is given the same interpretation the [ United States] Supreme Court

gives to the Fifth Amendment. "' State v. Turner, 169 Wn.2d 448, 454, 238 P. 3d 461

2010); State v. Adel, 136 Wn.2d 629, 632, 632, 965 P. 2d 1072 ( 1998) ( citing State v. 

Gocken, 127 Wn.2d 95, 107, 896 P. 2d 1267 ( 1995)). 

Both clauses have been interpreted to protect against the same triumvirate
of constitutional evils: " being ( 1) prosecuted a second time for the same
offense after acquittal, ( 2) prosecuted a second time for the same offense

after conviction, and ( 3) punished multiple timesfor the same offense. 

Turner, 169 Wn.2d at 454 (emphasis added). See Whalen v. United States, 445 U.S. 

684, 688, 100 S. Ct. 1432, 1436, 63 L. Ed. 2d 715 ( 1980). 

However, 

a] legislature can enact statutes imposing, in a single proceeding, 
cumulative punishments for the same conduct. " With respect to cumulative

sentences imposed in a single trial, the Double Jeopardy Clause does no
more than prevent the sentencing court from prescribing greater punishment
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than the legislature intended." Missouri v. Hunter, 459 U.S. 359, 366, 103
S. Ct. 673, 74 L.Ed.2d 535 ( 1983). Ifthe legislature intends to impose
multiple punishments, their imposition does not violate the double

jeopardy clause. Id. at 368. 

State v. Kelley, 168 Wn.2d 72, 77, 226 P. 3d 773 ( 2010) ( emphasis added). See State v. 

Calle, 125 Wn.2d 769, 776, 888 P. 2d 155 ( 1995) ( citing Whalen v. United States, 445

U.S. 684, 688, 100 S. Ct. 1432, 1436, 63 L.Ed.2d 715 ( 1980)). Thus, "[ i] f there is clear

legislative intent to impose multiple punishments for the same act or conduct, this is the

end of the inquiry and no double jeopardy violation exists." Kelley, 168 Wn.2d at 77. 

Only "[ i] f such clear intent is absent," does " the court applie[] the Blockburger

v. United States, 284 U.S. 299, 52 S. Ct. 180 ( 1932)] ` same evidence' test to determine

whether the crimes are the same in fact and law." Id. (citing State v. Calle, 125

Wash.2d 768, 777 -78, 888 P. 2d 155 ( 1995)). 

Under this test, " where the same act or transaction constitutes a violation of

two distinct statutory provisions, the test to be applied to determine whether
there are two offenses or only one, is whether each provision requires proof
of a fact which the other does not." Id If application of the Blockburger

test results in a determination that there is only one offense, then imposing
two punishments is a double jeopardy violation. 

Id at 77. However, " if each offense, as charged, includes elements not included in the

other, the offenses are different and multiple convictions can stand." State v. Calle, 125

Wn.2d 769, 777, 888 P. 2d 155 ( 1995). 

The appropriate remedy for a double jeopardy violation is vacating the

offending conviction." Francis, 170 Wn.2d at 531 -32; Knight, 162 Wn.2d at 812. 

In the present case, Petitioner argues that ( 1) his conviction of first degree

burglary, (2) his conviction of first degree robbery, ( 3) the imposition of deadly weapon
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and firearm sentence enhancements pertaining to those counts, and (4) his verdicts of

guilty of first degree felony, presumably in addition to his convictions for aggravated

murder of the same victims, violate double jeopardy protections. PRP, p. 17 -20. The

record and law show otherwise. 

With respect to Petitioner' s convictions for first degree burglary, first degree

robbery, and first degree murder, " there is clear legislative intent to impose multiple

punishments for the same act or conduct," Kelley, 168 Wn.2d at 77, through all of these

convictions. 

Specifically, the legislature has enacted an antimerger statute allowing courts to

enter separate convictions for burglary as well as all other crimes committed in the

course of that burglary. RCW 9A.52. 050. That statute provides that "[ e] very person

who, in the commission of a burglary shall commit any other crime, may be punished

therefor as well as for the burglary, and may be prosecuted for each crime separately." 

RCW 9A.52. 050. 

In the present case, the first degree robbery and first degree murders of which

Petitioner was convicted, were committed during his " commission of [the] burglary" of

which he was convicted. See Appendix C. 

Therefore, Petitioner' s convictions for first degree burglary, first degree

robbery, and first degree murder do not violate double jeopardy protections. 

Nor do the verdicts of guilty to the felony murders in counts III and IV, even

when considered in conjunction with his judgment and sentence for the aggravated

murders of counts I and II. 
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A] defendant convicted of alternative charges may be judged and sentenced on

one only." State v. Trujillo, 112 Wn. App. 390, 411, 49 P. 3d 935 ( 2002) ( citing State v. 

Gohl, 109 Wn. App. 817, 824, 37 P. 3d 293 ( 2001)). Thus, "[ a] court may violate double

jeopardy either by reducing to judgment both the greater and the lesser of two convictions

for the same offense or by conditionally vacating the lesser conviction while directing, in

some form or another, that the conviction nonetheless remains valid." State v. Turner, 169

Wn.2d 448, 238 P. 3d 461 ( 2010). 

As a result, " when faced with multiple convictions for the same conduct, courts

should enter a judgment on the greater offense only and sentence the defendant on that

charge without reference to the verdict on the lesser offense." Id. (quoting Trujillo, 112

Wn. App. at 411); State v. Womac, 160 Wn.2d 643, 660, 160 P. 3d 40 ( 2007). See State v. 

Ward, 125 Wn. App. 138, 104 P. 3d 61 ( 2005) ( finding that there was no double jeopardy

violation where the trial court entered judgment and sentenced the defendant on only the

second - degree murder despite receiving verdicts of guilty to both second - degree murder

and manslaughter). 

Double jeopardy protections do not require permanent, unconditional vacation of

the verdict pertaining to the lesser offense, but that verdict cannot be conditionally vacated. 

Turner, 169 Wn.2d 448, 238 P. 3d 461 ( 2010). That is, " a judgment and sentence must not

include any reference to the vacated conviction —nor may an order appended thereto

include such a reference; similarly, no reference should be made to the vacated conviction

at sentencing." Turner, 169 Wn.2d 448, 238 P. 3d 461 ( 2010). 

In the present case, the jury returned verdicts of guilty to both the premediated first - 

degree murders charged in counts I and II, and the felony murders charged in counts III
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and IV. Appendix D -G. The trial court, however, did not reduce the felony murder verdicts

to judgment, did not sentence Petitioner for those verdicts, and, indeed, did not include any

reference to or information about them in Petitioner' s judgment and sentence. Appendix

R. 

Because the court did not reduce " to judgment both the greater and the lesser of

two convictions for the same offense" or "conditionally vacat[ e] the lesser conviction

while directing, in some form or another, that the conviction nonetheless remains valid," 

Turner, 169 Wn.2d 448, 238 P. 3d 461 ( 2010), it did not violate Petitioner' s double

jeopardy protections. 

Finally, Petitioner' s argument that the court' s imposition of deadly weapon and

firearm sentence enhancements for both his first degree burglary and first degree robbery

counts violates double jeopardy protections fails for at least two reasons. 

First, the issue was raised and rejected by this Court on Petitioner' s direct appeal. 

Appendix S. 

A] personal restraint petitioner may not renew an issue that was raised and

rejected on direct appeal unless the interests of justice require relitigation of that issue." In

Re Personal Restraint ofLord, 123 Wn.2d 296, 303, 868 P. 2d 835 ( 1994). 

In this case, Petitioner argued on direct appeal " that the trial court' s imposition of

firearm and deadly weapon sentence enhancements for [his] first degree burglary [ and first

degree robbery] convictions violated constitutional prohibitions against double jeopardy," 

and this Court rejected that claim based on State v. Kelley, 168 Wn.2d 72, 82, 226 P. 3d

773 ( 2010). Appendix S. 
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Because Petitioner raises the same argument in the present petition, see PRP, p. 17- 

20, he must now show that " the interests of justice require relitigation of this issue." Lord, 

123 Wn.2d at 303. Petitioner fails to carry this burden. In fact, he makes no allegation or

showing " that the ends of justice require[] relitigation of this issue." See PRP. 

Therefore, under Lord, 123 Wn.2d at 303, Petitioner' s claim should be dismissed. 

Second, even were the claim not dismissed, it should be denied. 

Petitioner seems to argue that the imposition of deadly weapon and firearm

sentence enhancements, along with the sentences for first degree burglary and first degree

robbery, violate double jeopardy, presumably because an element of these two offenses

was that Petitioner or an accomplice was armed with a deadly weapon or firearm at the

time of their commission. PRP, p. 17. See Appendix S ( instructions 31 & 33). 

However, as this Court found in its first opinion, Appendix S, the Washington State

Supreme Court has already rejected this argument by holding that " imposition of a firearm

enhancement does not violate double jeopardy when an element of the underlying offense

is use of a firearm." State v. Kelley, 168 Wn.2d 72, 84, 226 P. 3d 773 ( 2010). 

Therefore, Petitioner' s convictions of first degree burglary and first degree robbery, 

the imposition of deadly weapon and firearm sentence enhancements for those counts, and

the verdicts of guilty of first degree murder were consistent with double jeopardy

protections, and the present petition should be denied. 

STATE' S RESPONSE TO PERSONAL

RESTRAINT PETITION

PRP-timebar- factualbasis- alccond. doc

Page 26

Office of Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402 -2171

Main Office: ( 253) 798 -7400



4. PETITIONER HAS FAILED TO SHOW INEFFECTIVE

ASSISTANCE OF COUNSEL BECAUSE HE HAS FAILED TO

SHOW THAT HIS COUNSEL' S PERFORMANCE WAS

DEFICIENT. 

Effective assistance of counsel is guaranteed by both the United States

Constitution amendment VI and Washington Constitution article I, section 22 ( amendment

X)." State v. Yarbrough, 151 Wn. App. 66, 89, 210 P. 3d 1029, 1040 -41 ( 2009). See In Re

Elmore, 162 Wn.2d 236, 251, 172 P. 3d 335 ( 2007); State v. Johnston, 143 Wn. App. 1, 

177 P. 3d 1127 ( 2007). A claim of ineffective assistance of counsel is reviewed de novo. 

Yarbrough, 151 Wn. App. at 89. 

Washington has adopted the Strickland test to determine whether a defendant had

constitutionally sufficient representation." State v. Cienfuegos, 144 Wn.2d 222, 25 P. 3d

1011 ( 2001) ( citing State v. Bowerman, 115 Wn.2d 794, 808, 802 P. 2d 116 ( 1990)); State

v. Thomas, 109 Wn.2d 222, 743 P. 2d 816 ( 1987). That test requires that the defendant

meet both prongs of a two -prong test. Strickland v. Washington, 466 U. S. 668, 687, 104

S. Ct. 2052, 80 L. Ed. 2d 674 ( 1984). See also State v. McFarland, 127 Wn.2d 322, 334- 

35, 899 P. 2d 1251 ( 1995). " First, the defendant must show that counsel' s performance

was deficient" and "[ s] econd, the defendant must show that the deficient performance

prejudiced the defense." Strickland, 466 U.S. at 687; Cienfuegos, 144 Wn.2d at 226 -27. 

A reviewing court is not required to address both prongs of the test if the defendant makes

an insufficient showing on either prong. State v. Hendrickson, 129 Wn.2d 61, 78, 917

P.2d 563, 571 ( 1996); In Re Rice, 118 Wn.2d 876, 889, 828 P. 2d 1086 ( 1992); State v. 

Thomas, 109 Wn.2d 222, 225 -26, 743 P.2d 816 ( 1987). " A failure to establish either

element of the test defeats an ineffective assistance of counsel claim." Riofta v. State, 134

Wn. App. 669, 693, 142 P. 3d 193 ( 2006). 
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The first prong " requires showing that counsel made errors so serious that counsel

was not functioning as the ` counsel' guaranteed the defendant by the Sixth Amendment." 

Strickland, 466 U.S. at 687. Specifically, "[ t]o establish deficient performance, the

defendant must show that trial counsel' s performance fell below an objective standard of

reasonableness." Johnston, 143 Wn. App. at 16. " The reasonableness of trial counsel' s

performance is reviewed in light of all the circumstances of the case at the time of

counsel' s conduct." Id.; State v. Garrett, 124 Wn.2d 504, 518, 881 P. 2d 185 ( 1994). 

Competency of counsel is determined based upon the entire record below." State v. 

Townsend, 142 Wn.2d 838, 15 P. 3d 145 ( 2001) ( citing State v. McFarland, 127 Wn.2d

322, 335, 899 P.2d 1251 ( 1995); State v. Gilmore, 76 Wn.2d 293, 456 P. 2d 344 ( 1969). 

To prevail on a claim of ineffective assistance of counsel, the defendant must

overcome a strong presumption that defense counsel was effective." Yarbrough, 151 Wn. 

App. at 90. This presumption includes a strong presumption " that counsel' s conduct

constituted sound trial strategy." Rice, 118 Wn.2d at 888 -89. "[ W] hen counsel's conduct

can be categorized as legitimate trial strategy or tactics, performance is not deficient." 

State v. Carson, 179 Wn. App. 961, 976, 320 P. 3d 185 ( 2014) ( quoting State v. Kyllo, 166

Wn.2d 856, 863, 215 P. 3d 177 ( 2009)). See Yarbrough, 151 Wn. App. at 90 ( citing State

v. McNeal, 145 Wn.2d 352, 362, 37 P. 3d 280 (2002), State v. Adams, 91 Wn.2d 86, 90, 

586 P. 2d 1168 ( 1978)). 

An ineffective assistance of counsel claim must not be allowed to " function as a

way to escape rules of waiver and forfeiture and raise issues not presented at trial, and so

the Strickland standard must be applied with scrupulous care, lest ` intrusive post -trial

inquiry' threaten the integrity of the very adversary process the right to counsel is meant to
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serve." Harrington v. Richter, 131 S. Ct. 770, 778, 178 L. Ed. 2d 624 ( 2011). " It is `all

too tempting' to ` second -guess counsel' s assistance after conviction or adverse sentence. ' 

Id. (quoting Strickland, 466 U.S. at 689). " The question is whether an attomey' s

representation amounted to incompetence under `prevailing professional norms,' not

whether it deviated from best practices or most common custom." Id. (quoting Strickland, 

466 U.S. at 690). 

This Court " defer[ s] to an attomey' s strategic decisions to pursue, or to forego, 

particular lines of defense when those strategic decisions are reasonable given the totality

of the circumstances." Riofta, 134 Wn. App. at 693. " If reasonable under the

circumstances, trial counsel need not investigate lines of defense that he has chosen not to

employ." Id. 

With respect to the second prong, a " defendant must affirmatively prove prejudice, 

not simply show that " the errors had some conceivable effect on the outcome." State v. 

Crawford, 159 Wn.2d 147, 99, 147 P. 3d 1288 ( 2006). " In doing so, `[ t]he defendant must

show that there is a reasonable probability that, but for counsel's unprofessional errors, the

result of the proceeding would have been different. ' Crawford, 159 Wn.2d at 99 -100

quoting Strickland, 466 U.S. at 694). "` A reasonable probability is a probability sufficient

to undermine confidence in the outcome. ' Id. (quoting Strickland, 466 U. S. at 694); 

Cienfuegos, 144 Wn.2d at 229. 

In the present case, Petitioner argues that his counsel' s performance was deficient

in three areas, all relating to a failure to object to what he alleges was prosecutorial

misconduct. 
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First, Petitioner argues that his trial counsel was ineffective in failing to object to

what Petitioner argued in his direct appeal was the deputy prosecutor' s improper vouching

for the veracity of witness Spencer. Appendix S, p. 14, PRP, p. 21 -31. 

Trial counsel' s " decision of when and whether to object is a classic example of trial

tactics" and "[ o] nly in egregious circumstances" relating to evidence " central to the State' s

case, will the failure to object constitute incompetent representation that justifies reversal." 

State v. Madison, 53 Wn. App. 754, 763, 770 P. 2d 662 ( 1989) ( citing Strickland v. 

Washington, 466 U. S. 668, 104 S. Ct. 2052, 80 L .Ed. 2d 674 ( 1984), and State v. Ermert, 

94 Wn.2d 839, 621 P. 2d 121 ( 1980)). To prevail on a claim of ineffective assistance of

counsel based on a failure to object to or otherwise " challenge the admission of evidence, 

the defendant must show ( 1) " the absence of legitimate strategic or tactical reasons

supporting the challenged conduct," ( 2) " that an objection to the evidence would likely

have been sustained, and ( 3) that the result of the trial would have been different had the

evidence not been admitted." State v. Saunders, 91 Wn. App. 575, 578, 958 P. 2d 364

1998) ( emphasis added). 

In this case, Petitioner cannot show that an objection " would likely have been

sustained by the trial court." Saunders, 91 Wn. App. at 578. 

This Court already held, on Petitioner' s direct appeal, that "[ b] ecause [ Petitioner] 

clearly announced at the trial's outset his intent to attack Spencer' s credibility based on his

plea bargain with the State, the State was entitled to engage in anticipatory rehabilitation of

this witness by eliciting and discussing " Spencer' s testimony about his plea - agreement

promise to terstify truthfully." Spencer, 162 Wn. App. 833, 848 -49, 262 P. 3d 72 ( 2011); 

Appendix S, p. 15 - 18. 
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Therefore, any objection by Petitioner' s trial counsel would not " likely have been

sustained by the trial court," and Petitioner cannot show ineffective assistance of counsel

for failing to so object. 

Second, Petitioner argues that his trial counsel' s performance was deficient for

failure to object to all prosecutorial misconduct." PRP, p. 31. 

However, as demonstrated above, see § C( 1), supra, because there was no

prosecutorial misconduct, Petitioner cannot show that an objection to alleged misconduct

would likely have been sustained by the trial court." Saunders, 91 Wn. App. at 578. 

Therefore, Petitioner cannot show ineffective assistance of counsel for failing to so

object, and his petition should be denied. 

Finally, Petitioner argues that his trial counsel' s performance was deficient for

failing to object to the court' s instructions to the jury or to seek other instructions. 

However, as demonstrated above, see § C( 2), supra, because the trial court

properly instructed the jury, Petitioner cannot show that an objection to those instructions

would likely have been sustained by the trial court," Saunders, 91 Wn. App. at 578, or

other instructions adopted by the court. 

Therefore, Petitioner cannot show ineffective assistance of counsel for failing to so

object, and his petition should be denied. 

D. CONCLUSION: 

Petitioner failed to meet his burden of showing prosecutorial misconduct by failing

to show improper conduct. 

Petitioner failed to show that the trial court improperly instructed the jury. 
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Petitioner' s convictions of first degree burglary, first degree robbery, and first

degree murder with the finding of an aggravating circumstance were consistent with

double jeopardy protections. 

Finally, Petitioner failed to show ineffective assistance of counsel because he failed

to show that his trial counsel' s performance was deficient. 

Therefore, the present petition should be denied

DATED: March 13, 2015. 

MARK LINDQUIST

Pierce County
Prosecuting Attorney

BRIAN WASANKARI

Deputy Prosecuting Attorney
WSB # 28945

Certificate of Service: 

The undersigned certifies that on this day she delivered . y U.S. ma' or
ABC -LMI delivery to the petitioner true and correct co of + ocument to

which this certificate is attached. This statement is certi ie• o be true and

correct under penalty of perjury of the laws of the State of Washington. Signed
at Tacoma, Washington, on the date below. 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

DOB: 7/ 3/ 1986

PCN #: 

CAUSE NO. 08 -1- 00299 -5

INFORMATION

Defendant. 

SEX : MALE

SID #: UNKNOWN

CO -DEF: TYREEK DEANTHONY SMITH 08 - 1- 00298 -7

010 310)37
RACE: BLACK

DOL #: UNKNOWN

COUNT I

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to

cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a

human being, who died on or about the 22nd day of September, 2007, and that further aggravated

circumstances exist, to -wit: that the defendant or an accomplice committed the murder to conceal the

commission of a crime or to protect or conceal the identity of any person committing a crime, and /or that

there was more than one victim and the murders were part of a common scheme or plan or the result of a

single act of the defendant, and /or the murder was committed in the course of, in furtherance of, or in

immediate flight from the crime of Robbery in the First or Second Degree, or Burglary in the First

Degree, contrary to RCW 10. 95. 020(9) and 10. 95. 020( 10) and 10.95. 020( 11) and 9A.32. 030( 1)( a), and in

the commission thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a

firearm to -wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW
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9.94A. 125/ 9.94A.602, and invoking the provisions of RCW 9.94A. 310/ 9. 94A. 510 and adding additional

time to the presumptive sentence as provided in RCW 9. 94A.370/9. 94A.533, and against the peace and

dignity of the State of Washington. 

COUNT II

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and /or a

crime based on the same conduct or on a series of acts connected together or constituting parts of a single

scheme or plan, and /or so closely connected in respect to time, place and occasion that it would be

difficult to separate proof of one charge from proofof the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to

cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham

Abrazado, a human being, who died on or about the 22nd day of September, 2007, and that further

aggravated circumstances exist, to -wit: that the defendant or an accomplice committed the murder to

conceal the commission of a crime or to protect or conceal the identity ofany person committing a crime, 

and /or that there was more than one victim and the murders were part of a common scheme or plan or the

result of a single act of the defendant, and/ or that the murder was committed in the course of, in

furtherance of, or in immediate flight from the crime of Robbery in the First or Second Degree, or

Burglary in the First Degree, contrary to RCW 10.95. 020( 9) and 10.95. 020( 10) and 10.95. 020( 11) and

9A. 32.030( 1)( a), and in the commission thereof the defendant, or an accomplice, was armed with a deadly

weapon, other than a firearm to -wit: a knife or other cutting instrument, that being a deadly weapon as

defined in RCW 9.94A. 125/ 9. 94A.602, and invoking the provisions of RCW 9. 94A.310/ 9.94A.510 and

adding additional time to the presumptive sentence as provided in RCW 9. 94A.370/9. 94A.533, and

against the peace and dignity of the State of Washington. 

COUNT III

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and /or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

and/ or so closely connected in respect to time, place and occasion that it would be difficult to separate

proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property

belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner
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thereof or a person having dominion and control over said property, against such person' s will by use or

threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being

used to obtain or retain possession of the property or to prevent or overcome resistance to the taking, and

in the commission thereof, or in immediate flight therefrom, the Defendant or an accomplice was armed

with a deadly weapon, to -wit: a knife or other cutting instrument, contrary to RCW 9A.56. 190 and

9A.56.200( IXa)( i), and in the commission thereof the defendant, or an accomplice, was armed with a

deadly weapon, other than a firearm to-wit: a knife or other cutting instrument, that being a deadly

weapon as defined in RCW 9. 94A. 125/ 9. 94A.602, and invoking the provisions of RCW

9. 94A.31019.94A. 510 and adding additional time to the presumptive sentence as provided in RCW

9. 94A.370/ 9. 94A.533, and against the peace and dignity of the State of Washington. 

COUNT IV

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and /or a crime based

on the same conduct or on a series of acts connected together or constituting parts of a single scheme or

plan, and/ or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with intent to commit a

crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South

Ash Street, Apt. C, Tacoma, and in entering or while in such building or in immediate flight therefrom, 

the defendant or another participant in the crime was armed with a knife or other cutting instrument, a

deadly weapon, contrary to RCW 9A.52. 020( 1)( a), and in the commission thereof the defendant, or an

accomplice, was armed with a deadly weapon, other than a firearm to-wit: a knife or other cutting

instrument, that being a deadly weapon as defined in RCW 9. 94A. 125/ 9. 94A.602, and invoking the

provisions of RCW 9. 94A.310/ 9. 94A, 510 and adding additional time to the presumptive sentence as

provided in RCW 9.94A. 370/ 9. 94A.533, and against the peace and dignity of the State of Washington. 

DATED this 16th day of January, 2008. 

TACOMA POLICE DEPARTMENT GERALD A. HORNE

WA02703 Pierce County Prosecuting Attorney

By: 
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Kevin Stock Pierce County Clerk, Washington

FILED
DEPT. 4

N OPEN COURT

DEC 3 — 2008

Pierce Cou

By
DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON, 

Defendant. 

CAUSE NO. 08 -1 - 00299 -5

AMENDED INFORMATION

DOB: 7/ 3/ 1986

PCN #: 539347438

SEX : MALE RACE: BLACK

SID #: UNKNOWN DOL #: UNKNOWN

COUNT I

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to

cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a

human being, who died on or about the 22nd day of September, 2007, and that further aggravated

circumstances exist, to -wit: that the defendant or an accomplice committed the murder to conceal the

commission of a crime or to protect or conceal the identity of any person committing a crime, and/ or that

there was more than one victim and the murders were part of a common scheme or plan or the result of a

single act of the defendant, and/ or that the murder was committed in the course of, in furtherance of, or in

immediate flight from the crime of Robbery in the First Degree or Burglary in the First Degree, contrary

to RCW 10.95. 020( 10) and 10.95. 020( 11) and 10. 95. 020( 9) and 9A.32.030( 1)( a), and in the commission

thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a firearm to -wit: a

knife or other cutting instrument, that being a deadly weapon as defined in RCW 9. 94A. 125/ 9.94A.602, 

and invoking the provisions of RCW 9. 94A.310/ 9. 94A,510 and adding additional time to the presumptive

sentence as provided in RCW 9. 94A.370/9.94A.530, and/ or in the commission thereof the defendant, or

AMENDED INFORMATION- 1

DORIGIN.M. 
Office of the Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, WA 98402 -2171

Main Office (253) 798 -7400



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Z " E.I..? i 12, 4,' Pop
av• a. vv

Case Number: 08 -1 - 00299 -5 Date: March 13, 2015
08- 1- 00299-5

Serial ID: 1 464B89D- 110A- 9BE2- A952FF88C F 1 B B22C

Certified By: Kevin Stock Pierce County Clerk, Washington

an accomplice, was armed with a firearm, to -wit: a handgun, that being a firearm as defined in RCW

9.41. 010, and invoking the provisions of RCW 9. 94A.310/ 9. 94A.S 10, and adding additional time to the

presumptive sentence as provided in RCW 9. 94A.370/ 9.94A.530, and against the peace and dignity of the

State of Washington. 

COUNT II

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/ or a

crime based on the same conduct or on a series of acts connected together or constituting parts of a single

scheme or plan, and/ or so closely connected in respect to time, place and occasion that it would be

difficult to separate proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent.to

cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham

Abrazado, a human being, who died on or about the 22nd day of September, 2007, and that further

aggravated circumstances exist, to -wit: that the defendant or an accomplice committed the murder to

conceal the commission of a crime or to protect or conceal the identity of any person committing a crime, 

and/ or that there was more than one victim and the murders were part of a common scheme or plan or the

result of a single act of the defendant, and/or that the murder was committed in the course of, in

furtherance of, or in immediate flight from the crime of Robbery in the First Degree or Burglary in the

First Degree, contrary to RCW 10. 95. 020( 10) and 10.95. 020( 11) and 10. 95. 020(9) and 9A.32.030( 1)( a), 

and in the commission thereof the defendant, or an accomplice, was armed with a deadly weapon, other

than a firearm to -wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW

9.94A.125/ 9.94A.602, and invoking the provisions of RCW 9.94A,310/ 9.94A,510 and adding additional

time to the presumptive sentence as provided in RCW 9. 94A.370/9.94A.530, and/ or in the commission

thereof the defendant, or an accomplice, was armed with a firearm, to -wit: a handgun, that being a firearm

as defined in RCW 9.41. 010, and invoking the provisions of RCW 9.94A.310/ 9.94A.510, and adding

additional time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the

peace and dignity of the State of Washington. 

COUNT III

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

AMENDED INFORMATION- 2 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402. 2171

Main Office (253) 798 -7400
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presumptive sentence as provided in RCW 9.94A.370/9. 94A.530, and against the peace and dignity of the

State of Washington. 

COUNT V

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate

proofof one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property

belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner

thereofor a person having dominion and control over said property, against such person' s will by use or

threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being

used to obtain or retain possession of the property or to prevent or overcome resistance to the taking, and

in the commission thereof, or in immediate flight therefrom, the Defendant or an accomplice was armed

with a deadly weapon, other than a firearm to -wit: a knife or other cutting instrument, that being a deadly

weapon as defined in RCW 9. 94A. 125/ 9. 94A.602, and invoking the provisions of RCW

9.94A.310/9. 94A.510 and adding additional time to the presumptive sentence as provided in RCW

9. 94A.370/ 9. 94A.530, and/or in the commission thereof the defendant, or an accomplice, was armed with

a firearm, to -wit: a handgun, that being a firearm as defined in RCW 9. 41. 010, and invoking the

provisions of RCW 9. 94A.310/ 9. 94A.510, and adding additional time to the presumptive sentence as

provided in RCW 9.94A.370/ 9.94A.530, and against the peace and dignity of the State of Washington. 

COUNT VI

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based

on the same conduct or on a series of acts connected together or constituting parts of a single scheme or

plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with intent to commit a

crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South

Ash Street, Apt. C, and in entering or while in such building or in immediate flight therefrom, the

defendant or another participant in the crime was armed with a deadly weapon, other than a firearm to- 

AMENDED INFORMATION- 4 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402 -2171

Main Office (253) 798 -7400
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wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW

9.94A. 125/ 9. 94A.602, and invoking the provisions ofRCW 9. 94A.310/9. 94A.510 and adding additional

time to the presumptive sentence as provided in RCW 9.94A.370/ 9. 94A.530, and/or in the commission

thereof the defendant, or an accomplice, was armed with a firearm, to -wit: a handgun, that being a firearm

as defined in RCW 9. 41. 010, and invoking the provisions of RCW 9. 94A.310/ 9. 94A.510, and adding

additional time to the presumptive sentence as provided in RCW 9. 94A.370/ 9. 94A.530, and against the

peace and dignity of the State of Washington. 

DATED this3(1day of , 20
081 . 

TACOMA POLICE DEPARTMENT GERALD A. HORNE

WA02703 Pierce County Prosecuting Attomey

mrp By: 

AMENDED INFORMATION- 5

GERALD T. COSTELLO

Deputy Prosecuting Attorney
WSB #: 15738

Office of the Prosecuting Attorney
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0= Kevin Stock, Pierce County Clerk

By / S/ Tyler Wherry, Deputy. 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON, 

DOB: 7/ 3/ 1986

PCN #: 

CAUSE NO. 08 -1- 00299 -5

INFORMATION

Defendant. 

SEX : MALE

SID #: UNKNOWN

010 .) 37

CO -DEF: TYREEK DEANTHONY SMITH 08- 1- 00298 -7

RACE: BLACK

DOL #: UNKNOWN

COUNT I

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to

cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a

human being, who died on or about the 22nd day of September, 2007, and that further aggravated
circumstances exist, to -wit: that the defendant or an accomplice committed the murder to conceal the

commission of a crime or to protect or conceal the identity of any person committing a crime, and /or that

there was more than one victim and the murders were part of a common scheme or plan or the result of a

single act of the defendant, and /or the murder was committed in the course of, in furtherance of, or in

immediate flight from the crime of Robbery in the First or Second Degree, or Burglary in the First

Degree, contrary to RCW 10. 95. 020( 9) and 10. 95. 020( 10) and 10. 95. 020( 11) and 9A. 32. 030( 1)( a), and in

the commission thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a

firearm to -wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW

INFORMATION- 1 Office of the Prosecuting Attomey
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402 -2171

Main Office ( 253) 798 -7400
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9.94A. 125/ 9. 94A.602, and invoking the provisions of RCW 9. 94A.310/ 9.94A. 510 and adding additional

time to the presumptive sentence as provided in RCW 9.94A.370/ 9. 94A.533, and against the peace and

dignity of the State of Washington. 

COUNT II

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and /or a

crime based on the same conductor on a series of acts connected together or constituting parts of a single

scheme or plan, and /or so closely connected in respect to time, place and occasion that it would be

difficult to separate proof of one charge from proofof the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to

cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham

Abrazado, a human being, who died on or about the 22nd day of September, 2007, and that further

aggravated circumstances exist, to -wit: that the defendant or an accomplice committed the murder to

conceal the commission of a crime or to protect or conceal the identity of any person committing a crime, 

and/or that there was more than one victim and the murders were part of a common scheme or plan or the

result of a single act of the defendant, and /or that the murder was committed in the course of, in

furtherance of, or in immediate flight from the crime of Robbery in the First or Second Degree, or

Burglary in the First Degree, contrary to RCW 10.95. 020(9) and 10.95. 020( 10) and 10. 95. 020( 11) and

9A.32. 030( 1)( a), and in the commission thereof the defendant, or an accomplice, was armed with a deadly

weapon, other than a firearm to -wit: a knife or other cutting instrument, that being a deadly weapon as

defined in RCW 9.94A. 125/ 9. 94A.602, and invoking the provisions of RCW 9.94A.310/ 9.94A.510 and

adding additional time to the presumptive sentence as provided in RCW 9. 94A. 370/9. 94A.533, and

against the peace and dignity of the State of Washington. 

COUNT III

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and /or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

and/ or so closely connected in respect to time, place and occasion that it would be difficult to separate

proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property

belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner

INFORMATION- 2 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402 -2171

Main Office ( 253) 798 -7400
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thereof or a person having dominion and control over said property, against such person' s will by use or

threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being

used to obtain or retain possession of the property or to prevent or overcome resistance to the taking, and

in the commission thereof, or in immediate flight therefrom, the Defendant or an accomplice was armed

with a deadly weapon, to -wit: a knife or other cutting instrument, contrary to RCW 9A. 56. 190 and

9A. 56.200( 1)( a)( i), and in the commission thereof the defendant, or an accomplice, was armed with a

deadly weapon, other than a firearm to-wit: a knife or other cutting instrument, that being a deadly

weapon as defined in RCW 9.94A. 125/ 9. 94A. 602, and invoking the provisions of RCW

9. 94A.310/ 9.94A. 510 and adding additional time to the presumptive sentence as provided in RCW

9.94A.370/9. 94A.533, and against the peace and dignity of the State of Washington. 

COUNT IV

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and /or a crime based

on the same conduct or on a series of acts connected together or constituting parts of a single scheme or

plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with intent to commit a

crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South

Ash Street, Apt. C, Tacoma, and in entering or while in such building or in immediate flight therefrom, 

the defendant or another participant in the crime was armed with a knife or other cutting instrument, a

deadly weapon, contrary to RCW 9A.52. 020( 1)( a), and in the commission thereof the defendant, or an

accomplice, was armed with a deadly weapon, other than a firearm to-wit: a knife or other cutting

instrument, that being a deadly weapon as defined in RCW 9. 94A. 125/ 9. 94A.602, and invoking the

provisions of RCW 9. 94A.310/ 9. 94A. 510 and adding additional time to the presumptive sentence as

provided in RCW 9. 94A.370/ 9. 94A.533, and against the peace and dignity of the State of Washington. 

DATED this 16th day of January, 2008. 

TACOMA POLICE DEPARTMENT GERALD A. HORNE

WA02703 Pierce County Prosecuting Attorney

INFORMATION- 3

By: 

Deputy Prosecuting A, t6rney

Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402 -2171

Main Office ( 253) 798 -7400
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FILED

DEPT. 4

IN OPEN COURT

FEB 2 3 2009

Clolt

BY
DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, CAUSE NO. 08 -1- 00299 -5

vs. 

DARRELL KANTREAL JACKSON, 

Defendant. 

DOB: 7/ 3/ 1986

PCN #: 539347438

SECOND AMENDED INFORMATION

SEX : MALE RACE: BLACK

SID #: UNKNOWN DOL #: UNKNOWN

COUNT I

L GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to

cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a

human being, who died on or about the 22nd day of September, 2007, and that further aggravated

circumstances exist, to -wit: that the defendant or an accomplice committed the murder to conceal the

commission of a crime or to protect or conceal the identity of any person committing a crime, and/or that

there was more than one victim and the murders were part of a common scheme or plan or the result of a

single act of the defendant, and/or that the murder was committed in the course of, in furtherance of, or in

immediate flight from the crime of Robbery in the First Degree or Burglary in the First Degree, contrary

to RCW 10. 95. 020( 10) and 10. 95. 020( 1 1) and 10.95. 020(9) and 9A.32. 030( I)( a), and in the commission

thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a firearm to -wit: a

knife or other cutting instrument, that being a deadly weapon as defined in RCW 9. 94A. 125/ 9.94A.602, 

and invoking the provisions of RCW 9. 94A. 310/ 9. 94A.510 and adding additional time to the presumptive

sentence as provided in RCW 9. 94A. 370!9.94A.530, and/or in the commission thereof the defendant, or

SECOND AMENDED INFORMATION- 1 Office of the Prosecuting Attorney
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an accomplice, was armed with a firearm, to -wit: a handgun or a rifle, that being a firearm as defined in

RCW 9.41. 010, and invoking the provisions of RCW 9. 94A. 310/ 9. 94A.510, and adding additional time to

the presumptive sentence as provided in RCW 9.94A.370/9. 94A.530, and against the peace and dignity of

the State of Washington. 

COUNT II

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

AGGRAVATED MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/ or a

crime based on the same conduct or on a series of acts connected together or constituting parts of a single

scheme or plan, and/ or so closely connected in respect to time, place and occasion that it would be

difficult to separate proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to

cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham

Abrazado, a human being, who died on or about the 22nd day of September, 2007, and that further

aggravated circumstances exist. to -wit: that the defendant or an accomplice committed the murder to

conceal the commission of a crime or to protect or conceal the identity of any person committing a crime, 

and/ or that there was more than one victim and the murders were part of a common scheme or plan or the

result of a single act of the defendant, and/ or that the murder was committed in the course of in

furtherance of, or in immediate flight from the crime of Robbery in the First Degree or Burglary in the

First Degree, contrary to RCW 10. 95. 020( 10) and 10.95. 020( 11) and 10. 95. 020( 9) and 9A.32. 030( 1)( a), 

and in the commission thereof the defendant, or an accomplice, was armed with a deadly weapon, other

than a firearm to -wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW

9. 94A. 125/ 9. 94A.602, and invoking the provisions of RCW 9.94A.310/ 9. 94A.510 and adding additional

time to the presumptive sentence as provided in RCW 9. 94A.370/ 9. 94A.530, and/or in the commission

thereof the defendant, or an accomplice, was armed with a firearm, to -wit: a handgun or a rifle, that being

a firearm as defined in RCW 9.41. 010, and invoking the provisions of RCW 9. 94A.310/ 9.94A.510, and

adding additional time to the presumptive sentence as provided in RCW 9. 94A.370/ 9. 94A.530, and

against the peace and dignity of the State of Washington. 

COUNT 111

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/ or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

SECOND AMENDED INFORMATION- 2 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798 -7400
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and/ or so closely connected in respect to time, place and occasion that it would be difficult to separate

proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, while committing or

attempting to commit the crime of Robbery in the First Degree or Burglary in the First Degree, and in the

course of or in furtherance of said crime or in immediate flight therefrom, cut or stab Ruben Doria, and

thereby causing the death of Ruben Doria, a human being, not a participant in such crime, on or about the

22nd day of September, 2007, contrary to RCW 9A.32.030( 1)( c), and in the commission thereof the

defendant, or an accomplice, was armed with a deadly weapon, other than a firearm to -wit: a knife or

other cutting instrument, that being a deadly weapon as defined in RCW 9. 94A_125/ 9. 94A.602, and

invoking thc provisions of RCW 9.94A.310/ 9. 94A.510 and adding additional time to the presumptive

sentence as provided in RCW 9.94A.370/ 9. 94A. 530, and/ or in the commission thereof the defendant, or

an accomplice, was armed with a firearm, to -wit: a handgun or a rifle, that being a firearm as defined in

RCW 9. 41. 010, and invoking the provisions of RCW 9. 94A.31019. 94A.510, and adding additional time to

the presumptive sentence as provided in RCW 9. 94A.37019.94A.530, and against the peace and dignity of

the State of Washington. 

COUNT IV

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

and/ or so closely connected in respect to time, place and occasion that it would be difficult to separate

proof of one charge from proof of thc others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, while committing or

attempting to commit the crime of Robbery in the First Degree or Burglary in the First Degree, and in the

course of or in furtherance of said crime or in immediate flight therefrom, cut or stab Abraham Abrazado, 

and thereby causing the death of Abraham Abrazado, a human being, not a participant in such crime, on

or about the 22nd day of September. 2007, contrary to RCW 9A.32. 030( 1)( c), and in the commission

thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a firearm to -wit: a

knife or other cutting instrument, that being a deadly weapon as defined in RCW 9. 94A. 12519.94A.602, 

and invoking the provisions of RCW 9. 94A.310/ 9. 94A.510 and adding additional time to the presumptive

sentence as provided in RCW 9. 94A.370/ 9.94A.530, and/ or in the commission thereof the defendant, or

an accomplice, was armed with a firearm, to -wit: a handgun or a rifle, that being a firearm as defined in

RCW 9. 41. 010. and invoking the provisions of RCW 9. 94A.310/ 9. 94A.510, and adding additional time to

SECOND AMENDED INFORMATION- 3 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798 -7400
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the presumptive sentence as provided in RCW 9. 94A.370/ 9.94A.530, and against the peace and dignity of

the State of Washington. 

COUNT V

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/ or a crime based on

the same conduct or on a series of acts connected together or constituting pans of a single scheme or plan, 

and/ or so closely connected in respect to time, place and occasion that it would be difficult to separate

proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property

belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner

thereof or a person having dominion and control over said property, against such person' s will by use or

threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being

used to obtain or retain possession of the property or to overcome resistance to the taking, and in the

commission thereof, or in immediate flight therefrom, the Defendant or an accomplice inflicted bodily

injury upon Ruben Doria, and/ or displayed what appeared to be a firearm or other deadly weapon, and/or

was armed with a deadly weapon, other than a firearm to -wit: a knife or other cutting instrument, that

being a deadly weapon as defined in contrary to RCW 9. 94A. 125/ 9. 94A.602, and invoking the provisions

of RCW 9. 94A.310/9. 94A.510 and adding additional time to the presumptive sentence as provided in

RCW 9. 94A.370/9. 94A.530, and/or in the commission thereof the defendant, or an accomplice, was

armed with a firearm, to -wit: a hand gun or a rifle, that being a firearm as defined in RCW 9. 41. 010, and

invoking the provisions of RCW 9. 94A.310/9. 94A.510, and adding additional time to the presumptive

sentence as provided in RCW 9. 94A.370/ 9. 94A.530, and against the peace and dignity of the State of

Washington. 

COUNT V1

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of

BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and/ or a crime based

on the same conduct or on a series of acts connected together or constituting parts of a single scheme or

plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows: 

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington, 

on or about the 22nd day of September, 2007, did unlawfully and feloniously, with intent to commit a

crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South

SECOND AMENDED INFORMATION- 4 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402 -2171

Main Office (253) 798 -7400
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I Ash Street, Apt. C, and in entering or while in such building or in immediate flight therefrom, the

defendant or another participant in the crime was armed with a deadly weapon, other than a firearm to- 
2

wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW

3 9.94A. 125/ 9. 94A.602, and invoking the provisions of RCW 9. 94A. 310!9.94A.510 and adding additional

4
time to the presumptive sentence as provided in RCW 9. 94A.370/9. 94A.530, and/or in the commission

thereof the defendant, or an accomplice, was armed with a firearm, to -wit: a handgun or a rifle, that being

5 a firearm as defined in RCW 9.41. 010, and invoking the provisions of RCW 9.94A.310/ 9.94A.510, and

6 adding additional time to the presumptive sentence as provided in RCW 9.94A. 370! 9.94A.530, and

I ( against the peace and dignity of the State of Washington. 
7

DATED this 20th day of February, 2009. 
8

TACOMA POLICE DEPARTMENT GERALD A. HORNE

9 WA02703 Pierce County Prosecuting Attorney

10

11 mrp By: 
GERALD T. COSTELLO

Deputy Prosecuting Attorney
12
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299 -5

VERDICT FORM A

COUNTI

We, the jury, find the defendant write in the words " Not

Guilty" or - Guilty-) of the crime of murder in the first degree as charged in Count I. 

MCA e

PRESIDING JUROR

FILED

DEPT. 4

IN OPEN COURT

FEB 2 6 1009

Piercetoun lerk

By
DEPUTY / 
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

By / S/Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON. 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08 -1- 00299 -5

VERDICT FORM B

COUNT II

We, the jury, find the defendant s i. 1 - y write in the words " Not

Guilty" or '`Guilty") of the crime of murder in the First degree as charged in Count II. 

F1LED 

DEPT. 4

IN OPEN COURT

FEB 2 B 2009

PietCejtY 3
By

DEPUTY
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff. 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299 -5

VERDICT FORM C

COUNT III

We, the jury, find the defendant t-()j f -4 write in the words ` Not

Guilty' or " Guilty ") of the crime of murder in the first degree as charged in Count I1I. 

PRESIDING JUROR

FILED

DEPT. 4

IN OPEN COURT

FEB 2 2QQ9

Pierced unty

By
DEPUTY
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By / S/ Tyler Wherry, Deputy. 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

V'S. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

VERDICT FORM D

COUNT IV

c.. • d„ y u

We, the jury, find the defendant t 1- t- Y write in the words " Not

Guilty" or " Guilty') of the crime of murder in the first degree as charged in Count IV. 

PRESIDING JUROR

FILED

DEPT. 4

IN OPEN COURT

Rra tU' A

FEB 2 6 2009

PieroClerk

v

DEPUTY
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

By / S/Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

VS. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08 -1- 00299 -5

VERDICT FORM E
COUNT V

We, the jury, find the defendant write in the words " Not

Guilty" or " Guilty ") of the crime of robbery in the first degree as charged in Count V. 

Pikww e -cam • 
PRESIDING JUROR
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aforementioned court do hereby certify that this foregoing instrument is
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Kevin Stock, Pierce County Clerk
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

S. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08 - 1- 00299 -5

VERDICT FORM F

COUNT VI

We, the jury, find the defendant C - v t write in the words " Not

Guilty" or " Guilty ") of the crime of burglary in the first degree as charged in Count VI. 

PRESIDING JUROR

FILED

DEPT. 4

1N OPEN COURT

FEB 2 6 2009

Pie . untyC rk

By
DEPUTY

u u to
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

By / S/Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM
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FILED
DEPT. 4

IN OPEN COURT

FEB 2 6 2009

Pierc '. un lerk

By - •..,: 
DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

SPECIAL VERDICT

AGGRAVATING CIRCUMSTANCES

COUNT

We, the jury, having found the defendant guilty of murder in the first degree for count I, as

defined in Instruction / 5, make the following answers to the questions submitted by the court: 

QUESTION: Has the State proven the existence of the following aggravating circumstance

beyond a reasonable doubt? 

The defendant committed the murder to conceal the commission of a crime or to protect

or conceal the identity of any person committing a crime? 

ANSWER: > S
Yes/No) 

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt? 
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There was more than one person murdered and the murders were part of a common

scheme or plan or the result of a single act of the person? 

ANSWER: 7e. C
Yes/No) 

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt? 

The murder was committed in the course of, in furtherance of, or in immediate flight

from robbery in the first degree? 

ANSWER: Vez,S
Yes/ No) 

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt? 

The murder was committed in the course of, in furtherance of, or in immediate flight

from burglary in the first degree? 

ANSWER: YES
Yes/No) 

PRESIDING JUROR

FILED

DEPT. 4

IN OPEN COURT

FEB 26 2009

Piercunty Clerk
By

DEPUTY
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
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FILED
DEPT. 4

IN OPEN COU

FEB 2 fi nog

Piers unty Cle
BY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY _
DEP

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

SPECIAL VERDICT

AGGRAVATING CIRCUMSTANCES

COUNT II

We, the jury, having found the defendant guilty of murder in the first degree for count II, as

defined in Instruction % , make the following answers to the questions submitted by the court: 

QUESTION: Has the State proven the existence of the following aggravating circumstance

beyond a reasonable doubt? 

The defendant committed the murder to conceal the commission of a crime or to protect

or conceal the identity of any person committing a crime? 

ANSWER: ye
Yes/ No) 

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt? 

RT
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There was more than one person murdered and the murders were part of a common

scheme or plan or the result of a single act of the person? 

ANSWER: k j

Yes/ No) 

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt? 

The murder was committed in the course of, in furtherance of, or in immediate flight

from robbery in the first degree? 

ANSWER: YAS
Yes/ No) 

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt? 

The murder was committed in the course of, in furtherance of, or in immediate flight

from burglary in the first degree? 

ANSWER: YES
Yes/ No) 

e-'t`S . 

ee9: e$ 4-1E9

PRESIDING JUROR

FILED

DEPT. 4

IN OPEN COURT

FEB 2 6 2009

Pierce ty CI rk

DEPUTY
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

t. SUPSR ', ip
n

Kevin Stock, Pierce County Clerk

By / S/Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /linxonline.co. Dierce. wa. us /linxweb /Case / CaseFiling /certifiedDocumentView.cfm, 
enter SeriallD: 1464BEB7 -110A- 9BE2- A9190102E3614DB1. 

This document contains 2 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number: 08 -1- 00299 -5 Date: March 13, 2015

SerialID: 1 46498E0 -F20E- 6452 -DC F5CBO9D35D 1 ACO

Certified By: Kevin Stock Pierce County Clerk, Washington

FILED

DEPT. 4

IN OPEN COURT

FEB 2 6 2009

Pie . unty ierk

By

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

SPECIAL VERDICT FORM 1

COUNT I

DEPUTY

We. the jury, return a special verdict by answering as follows: 

Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at the

time of the commission of the crime in COUNT I? 

ANSWER: T e5 ( Yes or No). 

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the time of

the commission of the crime in COUNT I? 

ANSWER: Ye-5 ( Yes or No). 

th-fAAGVCP(53erS
PRESIDING JUROR



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

Serial I D: 146498E0- F20E- 6452 -DCF5C B09D35D1 ACO

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

1171 „, „,, 

SUP '- 

By / S/Tyler Wherry, Deputy. `
f' 

Dated: Mar 13, 2015 11 :28 AM 9c, 
I' CE C

l„
wt. llll A

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /li nxon li ne.co. pi erce.wa. us /l inxweb /Case /CaseF it i ng /certifiedDocu mentView.cfm , 
enter SerialID: 146498E0 -F20E- 6452- DCF5CBO9D35D1ACO. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number. 08- 1- 00299 -5 Date: March 13, 2015

SeriallD: 1 464C07C- 110A- 9BE2- A910421 BEF607DC 7

Certified By: Kevin Stock Pierce County Clerk, Washington

FILED

DEPT. 4
IN OPEN COURT

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

SPECIAL VERDICT FORM 2

COUNT II

We, the jury, return a special verdict by answering as follows: 

Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at the

time of the commission of the crime in COUNT 11? 

ANSWER: V+S ( Yes orNo). 

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the time of

the commission of the crime in COUNT 11? 

ANSWER: 4?.. 5 ( Yes or No). 

PRESIDING JUROR

1: 



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

SerialID: 1464C07C- 110A- 9BE2- A910421 BEF607DC7

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

By / S/Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM

t) 

0= 

C

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /linxonline.co. pierce.wa. us /linxweb /Case / CaseFiling /certifiedDocumentView.cfm
enter SerialID: 1464C07C -110A- 9BE2- A910421 BEF607DC7. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number: 08 -1- 00299 -5 Date: March 13, 2015

SerialID: 1464C00E- 110A- 9BE2- A9FAD96FBE71216B

Certified By: Kevin Stock Pierce County Clerk, Washington

OB• t• 0
1011111,101110109

FILED

DEPT. 4

IN OPEN
COURT

FEB 2 6 2009

Pierce , unty

By • 
DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

SPECIAL VERDICT FORM 3

COUNT III

We, the jury. return a special verdict by answering as follows: 

Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at the

time of the commission of the crime in COUNT III? 

ANSWER: ( Yes or No). 

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the time of

the commission of the mcrii__ a in COUNT III? 

ANSWER: Y`_ ( Yes or No). 

PRESIDING JUROR



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

SerialID: 1464C00E- 110A- 9BE2- A9FAD96FBE71216B

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

rr rrirrrrrii

tx, 
S U PER /' 

Kevin Stock, Pierce County Clerk

By / S/Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM 9c, %gSNIN9, • _ tC 

CRCE C , 
r
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /li nxon li ne.co.pierce. wa. us /I inxweb/ Case /CaseF iI ing /certified DocumentView.cfm, 
enter SerialID: 1464C00F -110A- 9BE2- A9FAD96FBE71216B. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

SerialID: 1464970B -F20E- 6452 -D054C E3F98062531

Certified By: Kevin Stock Pierce County Clerk, Washington

FILED

DEPT 4
IN OPEN COURT

FEB 26 2009

Pietc. Y J4
By

DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08 -1- 00299 -5

SPECIAL VERDICT FORM 4

COUNT IV

We, the jury, return a special verdict by answering as follows: 

Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at the

time of the commission of the crime in COUNT IV? 

ANSWER: Yej ( Yes or No). 

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the time of

the commission of the crime in COUNT IV? 

ANSWER: Pe5 ( Yes or No). 

PRESIDING JUROR



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

Seri a I I D : 1464970 B -F20F - 6452 -D054CE3 F98062531

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock

By / S/ Tyler
Dated: Mar

Pierce County Clerk

Wherry, Deputy. 
13, 2015 11: 28 AM

n
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C  SHINGY , 
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14• CE C

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /linxonline.co. Dierce. wa.us /linxweb/ Case/ CaseFiling /certifiedDocumentView.cfm, 
enter SerialID: 14649708 -F20E- 6452- D054CE3F98062531. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number: 08 -1- 00299 -5 Date: March 13, 2015

SerialID: 1464C30D- 110A- 9BE2- A9A52A6F7E241641

Certified By: Kevin Stock Pierce County Clerk, Washington
FILED

DEPT. 4
IN OPEN COURT

d

FEB 2 6 2009

erc unty Clerk
By

DEPUTY ,/' 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

SPECIAL VERDICT FORM 5

COUNT V

We, the jury, return a special verdict by answering as follows: 

Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at the

time of the commission of the crime in COUNT V? 

ANSWER: Ye s ( Yes or No). 

Was the defendant DARRELL JACKSON or an accomplice armed with a firearrn at the time of

the commission of the crime in COUNT V? 

ANSWER: YC'`' ( Yes or No). 

PRESIDING JUROR



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

SerialID: 1464C30D- 110A- 9BE2- A9A52A6F7E241641

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

SUPFR'
P, 
o
o= 
c= 

By / S/Tyler Wherry, Deputy. (
13

Dated: Mar 13, 2015 11: 28 AM +- 

G' 

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /linxon li ne.co. pi erce.wa. us /l i nxweb /Case /Case F it i ng /ce rtifiedDocu mentView.cfm, 
enter SerialID: 1464C30D- 110A- 9BE2- A9A52A6F7E241641. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number: 08 -1- 00299 -5 Date: March 13, 2015

SerialID: 1464C290- 110A- 9BE2- A9FE8518A1 D4A741

Certified By: Kevin Stock Pierce County Clerk, Washington

FILED

IN OPENCOURT

FEB 26 2009

Pierre'D unty C rk
BY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

DARRELL KANTREAL JACKSON

Defendant. 

CAUSE NO. 08- 1- 00299- 5

SPECIAL VERDICT FORM 6

COUNT VI

DEPUTY

We, the jury, return a special verdict by answering as follows: 

Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at the

time of the commission of the crime in COUNT VI? 

ANSWER: Y ` S ( Yes or No). 

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the times of

the commission of the crime in COUNT VI? 

ANSWER: ) 5. ( Yes or No). 

epAU-WA- 

PRESIDING JUROR



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

SeriallD: 1464C290 -110A- 9BE2- A9FE8518A1 D4A741

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

By / S/Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM

00,(\t.SUPE.V, 

av = 

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /li nxon line.co.pierce.wa. us /l i nxweb /Case /Case F it i ng /ce rtifiedDocu mentView. cfm , 
enter SeriallD: 1464C290 -110A- 9BE2- A9FE8518A1 D4A741. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number: 08 -1 - 00299 -5 Date: March 13, 2015
4 3/ 3' e' 2ee5 3" 19.5

Seri a l I D: 1464997C -F20E- 6452 -D7C44F8 §39AF7E BO

Certified By: Kevin Stock Pierce County Clerk, Washington

FILED
DEPT. 4

IN OPEN COURT

MAR 2 7 2009

BY C' 

S 1̀TPFR.IOR COTfRT (T F WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

v

DARREL,L KANTREAL JACKSON, 

Plaintiff, ( CAUSE Nib; 08- 1- 00299- 5

WARRANTC OF COMMITMENT

1)  County Jail
2) ® Dept of Ccxrccticns

Dere-143) A_ 3) El, Other C uody

MAR 2 200

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNT- Y: 

WHEREAS, Judgment has been pronminced against the ddmdant in the Superior Cc rt of the State of

Washington for the County of Pierce, that the defendant be punished as specified in the Judgment and
Sentence/Order MaiifyintRevoking A-obatic / Cornmunity Supervision, a full and cmer-t copy of which is
attached hereto. 

I. YOIJ, THE DIRECTOR, ARE COMMANDED to receive the defendant for

classifiLaticc, confinement and plaoesilent as ardrred in the Judgment and Sentence

Sentence of confinement in Pierce County Jail). 

X] 2. YOU, THE DIRECTOR, ARE COMMANDED to take and deiiv' the defendant to

the proper officers of the Department of Ccrrecticns, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 

ARE COMMANDED to receive the defendant for elarsiFiiedler), confinement and
placement as ordered in the Judgment and Sentence ( Sentence of cenfinenent in

Departrn it of Corrections custody). 

WARRANT OF

COMMITMENT - 1

Office of Prueecnting Attorney
930 ' wawa Avenue N. Room 946
tLwma, Washiness 98492.2171
Telephones ( 233) WS-7M



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015 1889 " 3: 1' 2889 wie196

SerialI D: 1464997C -F20E- 6452- D7C44F8339AF7EB0

Certified By: Kevin Stock Pierce County Clerk, Washington

j < YOTJ, THE DlRE .. OP, ARE C0t#11,MANTi) ED to receiv e the defendant for

elassificaticzt, confinement and piace nest as ordered in the Judgment and Sentence. 

Sr iitE i e of confinement cc placement net covered by Sections 1 and 2 above). 

CERTIFIED COPY DELIVERED TO SHERIFF

STATE OF WASHINGTON

County of Pierce

I, Kevin Stock, Clerk of the above entitled

Court, do hereby certify that this foregoing
instrument is a true and cc rent copy of the
c-riginal now on file in my office. 
IN WITNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of

KEVIN STOCK, Clerk

By: Deputy

mrp

WARRANT OF

COMMITMENT - 2

C8 - I- 0( 299 -5

FILED

IN OPEN COURT

MAR 2 7 2009

Pierce my CI
BY

DEPUTY

Office of Proren,tny Attorney
930 Maxon Avenue 6. Ram 946

Tacoma, Wad 96402-2171
Talephoue_ (253) 790.7400
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Case Number: 08- 1- 00299- 5 Date: March 13, 2015

1464997C- F20E- 6452-D7C44F8839AF7EBO

Certified By: Kevin Stock Pierce County Clerk, Washington

FILED
DEPT. 4

IN OPEN COURT

MAR 27 2009

Mire* Olttlerk

BY

00299- 5

DEPUTY

Sl_FPEPIOR C DTTRT fF VVASHINGTON FC)P. PIERCE COUNT

STATE oF WASHINGTON, 

VS. 

DARRELL KA NTREAL JACKSON

1D: NONE

DOB: 07/ 03/ 1986

Plaintiff, CAUSE, NO, CA*- 1 - 00299- 5

MAR 2 7 2019

JUDGMENT AND SENTENCE ( 17.7.. ) 

1] Prison [ RCW 0 94A 712 Prison Confine! nfal

Jail One Year

1; 0-m1a nt. ( j Fir- Tin e Offender
1 Spetial 3emial Offender Sentencing Alternative
1 Special Drug Offender Sentencing Alternative

Breaking The Cycle (BTC) 
H Clerk' s Action Required, pare 45
SDOSA), 4. 7 and 4. 8 ( SSOSA) 4. 15, 2, 53, 5.6

2nd 5.8

1. HEARING

1 1 A sentencing hearing was held and the riefen dant, the defendant' s lawyer aril the ( d rty) firose,-.ut in; 
t 411V W (Tr; pre: 1. a

11 FINDINGS

There being nt) rSVII why j) idgarient should tot be pronoune:eel, the e: ilurt FIND.JS' 

CURRENT OFFENS14,7( S): The ‘1., fendaut was found guilty c 02/ 2612(X)9

by I. plea I X I [ bcri.th trial of

C'OLII4T C p IM E

AGGRAVATED

MTTh",DEIR IN THE

FIRST DEGREE (rE14) 

PC W EN H AN CEMENT DATE OF

TYPE CRIME. 

10 95. 02(X9) FIREARM

1D. 95. 020( 10) AND

10.95. 02(X11)( a) DEADLY

10. ':45. Cr2( X(11)( c) wEApoN

10 95. 03( X1) 

32. 03LX1)( i) 

32 030( 1)( e) 

ThICIDENT NO

09/ 22/ 2007 07466-11767PD

MGMENT AND SENTENCE ( IS) 

Felony) ( 7/ 2CX,17) Pa-6c 1 of 11
041A 0-- 6 to3e-4, 7

Office of Prooecodoe Attorney
930 Tacoma Maw S. RAM 046
TIICOM, WashingtonN4. 7-2111

Telephose: ( 253) 7984400
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Case Number: 08 -1- 00299 -5 Date: March 13, 2015

Serial) D: 1464997C -F20E- 6452- D7C44F8339AF7 EB0

Certified By: Kevin Stock Pierce County Clerk, Washington

W

Aàil:I il'AVAT ED 020(:) 

i I IRDER IN THE 10 95 Y20( 10) 
FIR.ii DECrREE ( D14) 10 95 020( 11) 0) 

10 95. 02X11)() 

10 95. 030( I) 

9A. 32 0 0( 1)( a) 

9A 32 030( 1 ( c

ROBBERY IN THE 9A_56. 190

FIR T DEGREE ' (AAA]) 9k56.2(YXI)( a)( i) 

ENHANCEMENT

TYPE' 

VI BURGLARY' IN THE 9A_52 020( 1)( a) 

FIRST DEGREE ( AAA 1) 

F) Ftr._arnl, tD , 1 ? thE - deadly we-,t, r_ris. rV1 V Ut :SA in .:1
JP) Juvenile prrsalt, t_ . 171 3cx a1 I4 tai . tt1( 1. ( SC 5) tai

9 94A. _ 5330, ( if the crime is a iirag, o. Cetse, include the

FIREFFIv

AND

DEADLY

WEAPON

iS - 1 -( 0029 - 5

DATE OF INCIDENTNO

CRIME

09/ 22/ 201,? 27 G/• 1176a 1, v

FIREARM 1 09/ 22/ 2007 07- 266 - 11761 ED

AND

DEADLY

WEAPON

FIREARM 09/2212007 07 -266 -1176 PD

AND

DEADLY

WEAPON

protected zone, ( v I3; V eh Heal, See 1Zr1.' W 46. 1 520, 

ual Conduct with a Child Fora Few 3e R.CW

type of drug in the second colurrlrl) 

na r. harged itl they SECOND AMENDED Informal on

X:1 A special v erdiet/ finding fey uw of firearm was retuned on Count(S) I. II, V, AND VI Ri_'W
9 # A. 6602, 9. 94A, 533, 

X1 A q ecial v erdictlfinding for use of deadly weapon other than ,a firearm was returned al Cctnl(•) I, II, 

V AND VI. RCW994A.5O2, 994A533

1. " AISrnnt offenses a1L-rompaseing the aline , •i :TUnal conduct ai. d eount g as one crime in det.ymi ling
the offaldtr txxre are (TRW 9. 94A 589): 

Other alrreat con victims listed uniier different eau se used in caleulating the coffee d
are ilia uffei se and < au-se number): 

2. 2 CRIMINAL HISTORY (R.CW 9.94A.52S): NOME KNOWN OR CLAIMED

2 3 SENTENCING DATA

COUNT

NO

OFFENDER

SCORE

SERIOUSNESS

LEVEL

STANDARD RANGE PLUS

act including entowe tat eortj ENF{ ANC EM&NTS" 

TOTAL STANDARD

RANGE

4rcludng eahatictment4

to

n

LIE WITIR„)u'T

AROLE 

LIFE WITHOUT

PAROLE

7- 102 MONTHS

57 -75 MONTHS

e

XIMUM

TERM

60 MONTHS (F) LIFE WITHOUT J

24 MONTHS (D) - PAROLE _ i 50 0( 

60 MOTHS (F) LIFE WITHOUT

24 McNTHS {D) PAROLELE t 5 -11, 000

60 MONTHS (F) 161 - 186 MONTHS FF! 
24 MONTHS (T)} _ _ + 50, 000

60 MONTH (F) 
r

141- 159 MONTHS ' IFE/ 

0024 MONTHS ( D) 

24 [ 1 EXCEPTIONAL SENTENCE 3t.hstanhal and compellingre-asaaa exult whida just fy tea
rxccllticilel s 1 tcricr, 

1 1 witlun I 1 below tine , tIdard range for Count( a) 
above the st uidard ramie for Ccunt( s) 

JUDGMENT AND SENTENCE

Felony) ( 7/2007) Page 2 of 11

Olflce e( 

930 Tomos A

Tacoma, W

1tkohuse. (253) 

Attorney
S. Room 94

90/ 02-2171

7100



jee4 3/ 30 / 21039 001
Case Number: 08- 1- 00299- 5 Date: March 13, 2015

SerialID: 1464997C- F20E- 6452-D7C44F039AF7EBO

Certified By: Kevin Stock Pierce County Clerk, Washington

08- 1 - 00299-5

The defendant and state stipulate the justiee served by irnposiu on of the ev:ept lona! Writ
c the star! jard range and the court finds the exceptional sentence fix-tigers and is consistmt with

the interests of juaice and the purposes of the sentencing referrn act. 
j Ai4Tavating factrirs were [ J stipulated by the defendant, J found hy the court Ale- the rICIMKtirrt

waived jury trial, 1 1 found by jury by special interrw,attry. 
Findings of fact and r.onclusicris of law are attached in Appendix 2. 4. [ J Airy' N special interrogator/ is
attached The Prosecuting Attcrney [ did [ did not reccrnmend a similar tie

25 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS, The court has considered the total amount

faring, the defend' R past, present and future ability to pay lewd financial ob I ig-at irns, including the
defendant' s financial resource and the likelihood that the defendant' s st-atus will ritarigc. The court finds

that the defendant has the ability or likely future ability to pay the legal financial obligations rrose
herein P.C.VI 9A 753

I The following esrtracrdinary cirwmitancet exist that make restitution inapprirriate (R(.7W 9.94A 753). 

j The following ortraordinary circumstances craft that make payment of nonmandatcry legal financial
obligations inappropriate. 

2 6 For violent offenses, most serious offenses, or armed offenders reurnmended sentencing aweernents or
plea agreements are [ ] attached [ ) as follows: JURY" VERDICT; NOT APPLICABLE. 

III. JIM (WENT

3 1 The defendant is OTTEI, TY of the Counts 3/ id Charges listed in Paragraph 2 1

3 2 f ) The 1: c_111 r-.) f> MISSES Ccsints kferidaht is found NOT GUILTY of Cants

IY. SENTENCE AND ORDER

IT IS ORDERED. 

4 1 Defendant 41a1 I pay to the Clerk of this Cart ( Pi tree C aunty ("telt, 4130 ? IV Oftt a Avt 6110, Taant WA 98402) 

IA5:5 CODE' 

RTh'/ RJN

PCV

LO(,. Reiei tub cri to. 

T.‹.e4itution to. 

Name and Address-- address may be withheld and provided confidentially to C.lerk' s Offiee). 

500. 00 Crime V ictirn assessment

DMA $ 100 00 DNA Datab ase Fee

2,0 00:. cov 0
17717 $ +..: e'fft. :- C'murt- Appointed Attorney Fees and Defense Cc4t.s

FRC $ 2TJ:19 Criminal Filing Fee

FC1,1 Fine

JUDGIATNT AND SENTENCE (.1S) 

Fel crly) 20r, Pagr, 3 or 11

Office of Prosecuting Attorney
930 Thema Avenue S. Rouen 946
Tomes, Waddagtos 964112- 2171

Telephose: (253) 791674011
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Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

Se rid l l D: 1 464997C -F20E- 6452- D7C44F8339AF7 EB 0

Certified By: Kevin Stock Pierce County Clerk, Washington

OTHER LEGAL FINANCIAL OBLIGATIONS (moo

Other.. eCX4.F fex

thfet' Cot for: 

I-1AM ._._.Ti'>TA

y h el ow) 

f18- 1- 0O29:4- 5

The shore total does net include all reititutioei whit may be set by later order of the ctxst_ An agreed
reitut -ice, arde; may be entered. RCW 9. 94A.753. A restittdiari hearing: 

irt11 be set by the pro »: utcr

is sv:iteduled for

j RES T1TTTT10N Order Attai:3led

Thr Dr partrnrnt of Correticr,a O it -f_'; Y or clerk of the trxrrt shall in-ttt?ed :ately iRSu? a Matte, of Payroll
I' tfttii 1: RC W 9_94A: 7602, RCW 9, 94.4_ 7E0( 8) 

X] All payments shall be made in accio -dance with the policies of the clerk, r_c i nen' ng immediately, 
widens the court ape ificially sets faith the rate herein: Nut less than $ per rncrith

c' snmetcing . . RCW 9,94. 760, If the court does nc*t set tile rate herein, the
defendant shall r± art to the of within 24 hotre of the entry of the jud nest and seltmceto
std. up a payment plan. 

The defendant shall report to the clerk of the _item or as directed by the cleri4 of the i: iotti t to provide
financial arid alter information as riiiqiiested. RCW 9.94A.760(7)( b) 

COSTS OF LNCARCERA1'ION. In addition to cdter coke imposed herein, the i_ -oust Ends the

defendant has or is likely to have the rnc•aris to pay the coots of irtc arcerat: a t, and the defendant i 5
a-da•ed to pay Slid) elms at t11e itatutoay rate. R+_ ".t! 1 0.01. 160. 

COLLECTION COSTS The ?efrr dant shall pay the cost of services to ;, Alert taip aid legal finanr al
obligaiona peir coutrad. a s atutt=_ ROW 36. 18 190, 9.24A 7K) and 191 6. c <!t:. 

INTEREST The fin811', ial ot; iigati ! 1s im1c' din this judgment shall bear iritcre from the date of the
judoneltt until pdytr: et t in full, at die rate app! icali. e to civil jruig omen ROW 10 82.090

COSTS ON APPEAL An award of costs ci appeal against. the defendant may be added to the total legal
financial obligaticxis. n.C.`W. 1073. 160. 

4 1h Ehi! C_'TRONIC MONLTORIN(. REII4B17RSEMENT. The defendant is crdered toreimburse

name of ei,Ytrcn%c 1.11 1ita•ini; ageluyl at
ftr t} rz. c ±ui > C pretrial clectrcnic viii.initcriti.; in the amount of $ 

4. 2 [ X] DNA TES'T' ING. The iiefetdant shall have a hh :x dlbiolc ica! n ti1e ii•awn for purposes of DNA

Mealy ::is acid the defendant shall fully cooperate in the tcs inR The apF: rt:priate ageTu>, the

crunty or DOC, ail be respaxsible fa' obtaining the s,n7tple prior to the deft-Jtdaut s rel eilse fr•cm
cnfint -nrnt. ROW 43 43. 754

j IIIV "TESTING. The Health Department: c/ r designee Mall teat and counsel the deft-yi idea fcv• HI J as
sue, as possible 'and tilt defenlar,t shall fully cooperate in the tea.ing. RCW 70.24, 0. 

4 3 NO CONTACT

The defendant shall not have contact with families of victims Ruben Dcria and Abraham Abrazado

including, but not limited to, personal, verbal, telephmi':, writtei or contact, drciugh a third party fk.v LIFE
not. to exceed the maximum stat' Aiiy sentence). 

1 Da110 is Vi OlenCe No-Contact Order, Aattiharasssnent No- Contact Order. or Sexual Assault Proectic t
rrdci is filo:: with this . ud& aatt and ) tense. 

JUDGIvIEWT. AND SENTENCE („TS) 

Felony) ik7 / 2007) Page 4 of 11

Othct of ?roman* Attorney
930 Tacoma Avenue S. Rome 946

Meows, Washington 9 4 2 -2171
Telephone: ( 153) 7947401
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Case Number: 08- 1- 00299-5 Date: March 13, 2015

1464997C- F20E-6452-D7C44F8339AF7EB0

Certified By: Kevin Stock Pierce County Clerk, Washington

4.4a BOND IS HF.RF.BY EXONERATED

08- 1- C.C2') 9- 5

4. 5 CONFINF.WIF.trr OVER ONE YEAR Th defendant is senteneetil as follow,' 

n) CONFINF.NIENT RCW 9 ';',1A 589 Definr tt sentend to the folicY‘ving term of rota; 

confinement ki i die 'Lit-Id/J. of the D - Lian tel. of Corredikiiis (Doc') 

LTFFI,a,r1TH013T PAROLE ON ( 7') Ift1T I [ MT WITHOUT '.,k,litt")1.13, ( 701 ' NT II

MONTHS ON COUNT v 75— MONTHS ON cign-rr

A special finding/m-di,- t having been entered as indicated in Secticri 2 1, the defendant is sentenced to the
following additional tern of total confinement in the custody of the Department of Ciarret-tions

s41 meinths Count No .! rrictrIths ( In C,'.,unt No II

inaths on Count No V mouths Count No V

Serif once enhancements in Cc: irt 1, IT, v AND VI shsli rim! 

ciancurrent ( X) ,...':xisectitive ewiliothei-., 

Serit,inc* cinharice-tients in Counts 1, 11, V AND VI shall be served

X] flat time [ olbject to earned good t ime (A- edit, 

Actual mai ibe- of incetths of till confinemevi orda-ed is: LIFE WITHOUT PAROLE. 

Add marpiatcry deadly weapon, and st-xligil motivationn enhanc-ern era time to nin consi-ctrtively
tu otittv Lounts, see Stction 2. 3, 3 tilt-fit:11W 1.7) 41, abov

Xi The rq'r-i t incrnent time CV count( s) I ANT) II rr.intain( s) mandialory ryr nmrr ! t trin of LIFE
WITHOUT PARDLE

CONSECTITTVIE/ CONCURRENT SFNTENCES. RCW 9' 4A 589 All ,xyarts RhI11 he FitTVed

row, trrently, e-tuert for the portion of those (soffits fiv which thie is a siae,:aal finding of a tireann, ,Dtlier
It-racily weapon, scxusl motivatacti, VUCSA in a proteded zone, cr rnsaiulactire of nicthamphetzmir e with

juvenile pre.sent as sd fctth above at Section 2. 3, and except for the following counts '' hit Alan he served

ctvise,,-utivtly f' OT,T17.7 1 JTh 11 SHALL BF SERVED CONSECUTIVELY

The whence herein shall run consecut iv. Iy to 311 fehny sealtires in other cause numbers imposed twicv
the comrnissim of the airne(s) being sentenced. The seivence herein dual run conarrently with ft-kw
sentences in other cause numbers imposed after the cctranission of the crinie('s) being seaterited except for

the following uause numbers RCW 9 94A589- 

nfnmt'it crirrimence imn-lediately unleir; otherwise set fct-th ht' 

c) The defn-idant shall receiv e creditt for time served prior to sentencing if that r.,o,n finentent was solely
nurrib RCW 994A. 505. The time serve] shall be computed by ' ail unl the

l-edit for tirne served prior to seitencing is weci float fy set forth by the court: 

1., N-r AND S-rITTENCE. (.34) 

Feb7/fly) ( 1/ 2(X7) Page 5 of 11

Once et Pruseatias Aftorsey
934 Thorn Ammo S. Raw 946

Timm Wirdshigtat 94402-2171
Taphole: 253) 706-7400
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Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

Se rialI D: 1464997C -F20E- 6452- D7C44F8139AF7EB0

Certified By: Kevin Stock Pierce County Clerk, Washington

4 6 (? C' OM:MT' NITY PLACEMENT ( pre 7l1 i(#) offenses) is a-d d as fc,Ikiws' 

e zit

Cotrt

for rncrths; 

for _ nn rnt?ner; 

1 - 0() 2` 9-5

X ] COCOMMUNITY I ODY is ordered s follows

q- -- - a s - tiZ ZZ'' 1t ti

rca nt V for a range from 18 t. c. :? c; Mctr±'1ti

Count Vi freer inzefrom 1r to 36 Mt_ ails, 

or fcr the period of earnna release awarded pis -slant to RCW 9 94A 728( 1) and ( 2), whirhevo- is for ge', 
and standan; meritcsy conditions art a dd1 [ See RCW 9.94A.7 00 al id . 705 for ca-nmuuty platcment
offens;eswhid include serious violent offenses, strand degree aasvutt, any crime against a person with a
deadly we,apal finding; and chapter 69 50 or 69 52 RCW offense not sentenced u d r RCW 9.9dA.E0
carunitted before July 1, 2000. ace RCW 9. 94A, 715 far ccrnmunity custody range offenses, which
include sex offenses not sentenced under RCW 9.94A.712 and violent offenses canunitead on or after July

1, 2000 Cmununity custody follows a tern for sex offense -- RC'W 9 94A Use p.n. r -aph 4.7 to imp c e
l la, iu nity cuCody follow tag work ethic e amp.] 

C.:: or after July 1, 2003, DOC shell stpe,rise the defendant if Dt,)C classifies the defendant in the A cc 13
risk cats crie , a-, DOC c aaifiea the defeid'arit in he C or D rick catr{{Or' ies- vrl nit 1east one of the

following apply
a) the defendant commiten a c:alrrestt or pncx; 

Sex offense rnl Violent offense j ni) Crime against aj son (RCW 9.94A,411
Danrstic violate offca;x ; RCW 10, ?9, 020) v) Residential burglar offense

vi) Offense fcr manufacture, delivery cc possession with into. rt to deliver metharnphet.arnine includ rig its
salts, ni iner' et, grad salts of isomers, 

vii) Offense fa deliveiy of a controlled substance to a mina.; a lt.tel "tst, t3Aiicitailarn cr conspiracy ( vi, vii

b) the cot Idit is is of corraliunItz 1. l iceinera cr cal anunity custody include : icanicai d€ eadencr trestlrierit

c) theJiefenclant is subject to suk a vas on under the inters<ate compact r • eene nt, RCW 9.944745. 

While an ccinntnnity placement cr c` c mt nity iiody, the defendant shall ( 1) r. post to and be avai iable

LET ocut.id with the assigned caYn:nullity corrextions offices as directed; ( 2) work at DOC- approved

eti.lcatiol, employment and/ or canvnulnity restitution ( service); ( 3) notify DOC of saw eh:Inge in
defendant' s address or employment; ( 4) not consume controlled substances ex,.- pt pursuant to lawfully
issued preseriptiorrs, ( 5) not unlawfully possess ctrrtrolled subsiartcos while in o.amrnunity custody; ( 6) pay
sup ervisi xl fees as determined by DOC; ( 7) p - fcxm affirmative acts necessary to monitor complianx with
the cyders of the cart as required by DOC, and ( S) for sec offenses, submit to electronic motnita,ring if
imposed by DOC. The residence location and living arranganrnts are subject to the prier approval afDOC
while in carnnunity placement cr community custody. Community custody for sex offender not
sentenred under RCW 9.94A. 712 may be extended for up to the statutory maximum terns of the sext rlce. 
Violatiui of community custody imposed for a sot offense may resadt_ in additional finen sit

1 The def- nddant shall not cnru .ur,e any alcohol

X] Defendant shall have no caua( t with' families of victims: Rubel Da•ia +lad Abraham Al . azadce

1 Defendant ; Hall remain [ 1 within [ i cxrtside of a specified geo , hical boundary, to wit: 

Defrrcdarit shall. not reside in a community prd.e.ct ion zone (within S80 feet of the facilities or giunds
of a public or private sadnool). ( RCW 9,94A 03C( 8)) 

JUDGMENT AND SENTENCE (JS) 

Felony) ( 7f2077) Page 6 of 1 1

Office of Proeecutln Mersey
930 ] Thema Avow S. Ream 946

Tames, Woitoame 90402 -2171
Telepheoe: ( 2S3) 790,7400
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Certified By: Kevin Stock Pierce County Clerk, Washington
08- 1 - 00299

The defer. larct shall participate in the folowing crtrnec- related treat her. or counseling warviceS

1 The defendant Nail undergo an evaluation for treatment for [ 1 danest is violele_e [ } :.' Jbstance ata st

j mental health [ 3 Ru1ger rr4n46 e11ennt and fully comply with all rets,,ornmended treatmerit

The defendant shall comply with the following' rinse- related pr•cllii. itict

C the- conditions n',ay be it posed by the cite or DC>t.'. luring ^(11- ruunity custody, el- are wet fcrth h re: 

For seltrnoen imposed wider RCW 9 94A.712, other conditions, including electronic mot: in:ring. may
be in used during community casstody by the Indeterminate Sentence. Review Board, cr in an
elle - gentry by DOC. Emergency oonditiena imposed by DOC tiiall not retnain in effect lcnge - than
rev en working d ays. 

PROVIDED. That ea: tder no cirotinr; ttances shall the tctai teen of con huanNt plus the tern iint.tnity

custody actually served cet need the st ib' tory maximum far each of-Fenix

4 7 [ } WORK ETHIC CAMP RCW 9 94A 6'J17. RCW 72.09.410. The court finds that the defendant is

eligible and is likely to qualify fT work ethic camp and the count rcxxnmends that the defendant SON e the
sentence at a wort' t±htr_ arrnp. Upon con:pleacxn of work ethic camp, the defendant shall be released ors
ccuirnunity ce_tstody for nyrnnaining time of total ccinfinement, subject to the ct.inditicins below V olation
if the conditions of ectri munity custody may result in a tern to total confinement for the balance olthe
defendant' s remaining time of total cu:fina: tmt. The cenditictss of oenrnunity aastody are stated aibove in
3erice 6. 

a S OFFLD4ITS ORDER (known dnsg trafficker) RCW 10 6f 020 The following areas are off limits to the
defendant while udder the sups vision of the County Jail or Depreunent of Con

V. NOTICES AND SIG{ ATUKES

5 1 COLLATERAL ATTACK ON RIDCATENT Any petitim cat me ion for , -tit vat' - al csttad an this
Jud{gnent and Sentence, including but not Iitrutcd to any personal restraint pc-titian, state habeas corpus
petition, motion to vacate judgment., motion to withdraw giilty plea, mcti ii for new trial cxsnctim W
arrest judgment, must be Filed within one year of the final judg*ne nt in this mattes-, excerpt as provided for in
RCW 10.73. 100. RCW 10.73. 090. 

5. 2 LENGTH OF SUPFRVISIO!V F<r an offense rcxnmitird prier to July 1, 2Ct) 0, the defendant dta) 
remain under ter court' s jw-i i; ctict, and the sua,evision of the Deptirtmertt of Come tic is far a peri• j up to
10 years from the date of tieritence cr rele:.ase frt:rn confinement, wiii Zevrr- is lunges, to assure payment of
all legal financial atic isun'.essthe ,e-rut cctendsthe '- iinnal jud nent an additional 10ye ,ta Fee si

offense committed an or after July 1, 2000, the cat shall retain jurisdiction over the offender, for rte
purpose of the offender' rn liancc with payment of the legal financial obligations. until the & lig:lio n is

ampletely satisfied, regardless of the statutory e naxuntun for the crime. RCW 9 94A.760 and RCW
97A 505. The clerk of the L2 curt. is authcr•ired to : vile unpaid legal financial ' obligations at any time the

offendu' remains ender the junsdiicticn of the court for purposes of his or her legal financial ubligatices. 
RCW 9 9, A 700(4) and RCW 9 94A 753( 4)_ 

5. 3 NOTICE OF INCON E- WITHHOLDJNG ACTION If the court has not ordered an immediate notice
of payroll 'deduction in Sectitti 4 1, you are notified that the Department of Correcticns or the f the

taut may issue a notice' of payroll deduct icn without notice to you if y ge mere than 30 days past due in

rrnxnthly payments in an amount equal to ct- greaater than the amount payable for one month. RCW

JUDGMENT AND SENTENCE ( J3) 

Felony) (/ 2( 7) Page 7 of 1 1

Moe of Prone:nano Attorney
930 Tinton Armee S. Ream 946
Taaome. Wadtheploe 98402. 2171

Telephone: ( 253) 79& 7100
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Certified By: Kevin Stock Pierce County Clerk, Washington

08- 1- 0029'9 -5

9.94A, 7602 Othce tricorne-withholifing actieri RCW 9.94A may betakriwithoutfurthernotce. 
Ray -1 9.94k 760 may be, taken w lthout further- lattice. ROW 9.94k7ci0(i

5 4 RESTITUTION ITEARING

Defetci-tnt w gives any right to h- present st any rest-Jut Kan her. ring iS l mitt& s) 

5 CRIMINAL ENFORCEMENT AND ( IV!L COLLECTION. Any violators ) this Judpnent and

Salteice is pianist-!able by up to 60 days of confinement per violation Pa- aeciion 2. 5 of this & sac -lent, 

legal finaalcial awe collectible by cavil means. RCW 9. k1A. 63x. 

5 6 FIREARMS You rums Immediately surrender any concealed pistol license and you may neat own, 
DSO orpossess any firearm unless your tight to do so is restored by a court of record. { The court clerk
shall forward a copy of the defendant' s drivels license, identicard, cr comparable identification to the
Department of Licensing along with the date of conviction cr commitment ) RCW 9,41, 040, 9.41. 047. 

5 7 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A 44 130, 10 01. 200, 

N,!A

5 R. [ ] The c,. xt Finds that Count is a felony in the ccimmiSsioti of whi, 11 a trr-Nter rdticl =r was u sed
The clerk of the court is tlirrr#ed to innneditately forward an Ahurat of Court Reccr,1 to the Departmaat of
Licalsing, which niust revoke the defendant' s drive' s license RCW 4620.285. 

5 9 If the defendant is or brY -ctnes ttit jrd to coast- ardcrcd mental health or chanical difp ender y treatment, 
the defendant rnut. notify DOC and the defendant' s Ireatrnelt info nation inutd. be shared with DOC For
the duratial of the defendant' s incarcertim and supervision. RCW 9.94A.562. 

5. 10 ° TITER: 

Dt IE tri Open .' nt . n. the presence of the -def•r.iant this date: 

JUDGE

Print. name

21

Deputy Proseics ingAttorney
Ge re( (p' skfl `, 

w# _ t r"7 7 e

At acy fcr Defendant
RONALD D. NESS

Wc B # 5Z) 

JUDGMENT AND SENTENCE (A
Fel lny) (7/ 2007) Page 8 of 1 1

Mee of Prosecntb* Attorney
930 Tscems Arms S. Room , 16
Tswm, Woeigepnr 96692-2171
Teiephene: (253) 7907400
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Certified By: Kevin Stock Pierce County Clerk, Washington
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VOTING RIGHT S STATEMENT! RCIAI 1 )( 24 140 I acknowledge that my' rikhttovote haabe lost (heto

felony txtnvictie :ia if I am re istere i to vote, my v cter registrat ton will be rars! -oiled My right. to vote reply : te
restcret1 by: a) A certificate of diiicharge issued by the sentcr:ung c: urt, RCW 9. 4A.637; b) A court cyder iegued
by the sentencing mutt restoring the ri4v, RC'vsl 9. 92. W; ; c) A final order of discharge issued by the! Mdet rninat
sl,tence review board, RCW 9.96.050, or d) A certificate of reitoraticxt issued by the governor, RCW 9. 96. 020. 
Voting before the right is restored i s a class C fel(A y, RCW 92A 84.660. 

Defendant s̀sign tSut

JUDGMENT AND 'SENTENCE ( JS) 

Felony) C7/ 2077) Page 9 of 11

Office or Proeecutlq At y

930 7Leum. Ammo S. Ram 946
Tacoma, WauWagtea 96AS2 2171
leIeplsone: ( 253) 70-700



1

2

3

4

5

8

9

10

11

14

15

16

17

U

Irhr1, 18

19

20

21

22

23

26

27

28

1141

i8'0 4 33i012 8° . 4Sa2e
Case Number. 08 -1- 00299 -5 Date: March 13, 2015

SerialID: 1464997C -F20E- 6452- D7C44F8339AF7EB0

Certified By: Kevin Stock Pierce County Clerk, Washington

08 -1- 00299 -5

CERTIFICATE OF CLERK

CAUSE NUMBER of this case: 08- 1- 00299 -5

I, KEVIN STOCK Clerk of this Court, certify that the foregoing is a full, true and ccrrrett copy of the Judgment and
Sattence in the above - entitled adian now on record in this office. 

WITNESS my hand and seal of the said Superior Court affixed this date: 

Clot of said County and State, by: , Deputy Clerk

IDENTIFICATION OF COURT REPORTER

Court Reporter

JUDGMENT AND SENTENCE (33) 

Felony) ( 7 /2007) Page 10 of 11

Office of Prmemtin$ Attorney
930 Two= Avenue 5. Room 946
Tema, Wadtaa 91402-2171
7itephooe: (25317904400
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Certified By: Kevin Stock Pierce County Clerk, Washington

IDENTIFICATION OF DEFT N DANT

SID N. NONE Date of Birth 07103/ 1986

f no MD take firigmirint card for Stitt r Patrol) 

FBI N NONE 1 cd No NONE

PCN .. 539'S474 other

Al las. riatrie, SON, DOB

Race

AfF'acific XI El ack1A frican- 

Islander fler 1 C.V1

Nativer Arnerin

FINGERPRINTS

fl Oth Cr

Left far fingers taken -s-truultaneously

1:15626 7

08- 1- 0O29?- 5

Ethnicity- Ser

CaLrasian I Hispanic [ X] Male

f X) Non- [ A-rnale

Hisp,Anic

L-e ft Thrnb

Fight four littizErs thken siffailtan,exiisly

attest that 1 , saw the same defe-vi ant who ail p eared i24,-Airt c thn dme lt affix his orTr tinge-prints at d
Date& 09signature thereto Cl.rrk of the (_-'cku r) 

D?FENDANT' 1 GNP,T1_7RE: 

DEFENDANT' S. ADDRESS

JUDGMENT AND SENTENCE ( iS') 

Felony) ( 7120(17) Pagr 7 f

Office of Prosetudni Attorney
939 'banns Avenue $. Room 946

Mama, Waohntroll 98402-2171
Telephone: ( 253) 7910400



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015

SeriallD: 1464997C -F20E- 6452- D7C44F8339AF7EB0

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
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FILED
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IN THE COURT OF APPEALS OFTHE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON, 39077 -9 -II

Respondent, 

v. 

TYRE,EK DEANTHONY SMITH, 

A.. Ilan

STATE OF WASHINGTON, 

Respondent, 

v. 

DARREL KANTREAL JACKSON, 

ellant. 

CONSOLIDATED WITH

No. 39081 -7 -II) 

PUBLISHED IN PART OPINION

HUNT, J. — Darrel Kantreal Jackson and Tyreek Deanthony Smith appeal their joint jury

trial convictions and weapon - enhanced sentences for two counts of aggravated first degree

murder, first degree robbery, and first degree burglary. Jackson argues that the trial court

violated his constitutional rights to ( 1) a public trial, by sealing juror questionnaires without first

applying the five - factor Bone -Club' test, ( 2) due process and a fair trial, by allowing the

1 State v. Bone -Club, 128 Wn.2d 254, 906 P.2d 325 ( 1995). 
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prosecutor to vouch for a State witness' s credibility on direct examination; and ( 3) freedom from

double jeopardy, by imposing firearm and deadly weapon enhancements for first degree robbery

and first degree burglary, which crimes include weapons as elements. Smith argues that the trial

court violated his constitutional rights ( 1) to confront his accusers, by denying his motion to

sever trials when his redacted codefendant' s confession referenced him without satisfying CrR

4.4( c) or the Bruton2 rule; and ( 2) to be free from double jeopardy, by imposing firearm and

deadly weapon enhancements for first degree burglary, which included these weapons as

elements of the crime. We affirm. 

FACTS

I. MURDERS, ROBBERY, AND BURGLARY

On September 23, 2007, police found Ruben Doria and Abraham Warren Abrazado3

stabbed to death in their apartment. Doria' s body had duct tape over his mouth and around his

hands and feet. 

Doria, who had a medical marijuana license to grow marijuana for personal medicinal

use, had also engaged in the illegal sale ofmarijuana to friends and acquaintances. He generally

required everyone to telephone before arriving at his apartment. He kept the money from his

sales, large amounts of marijuana, and prescription pills in a safe, which caused his friends

concern for his safety. About two to three months before his murder, Doria had begun selling

marijuana to Darrel Jackson almost daily. Instead of requiring payment for each transaction, 

2 Bruton v. United States, 391 U.S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 ( 1968). 

3 Much ofthe record refers to Mr. Abrazado' s middle name " Warren," the name he commonly
used. 

2
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Doria " front[edj" marijuana to Jackson, who, consequently, owed Doria money. 6 Verbatim

Report of Proceedings ( VRP) at 691. 

Jackson lived with Tyreek Smith, who had previously sold cigars to Doria. Smith knew

Pierre Spencer, from whom he purchased a . 357 revolver some time before the murders. 

The night before the murders, Jackson, Smith, and Spencer met to discuss robbing Doria, 

whom, they believed, would not call the police because of his drug dealings. They planned that

Jackson would call Doria under the pretext ofpurchasing marijuana, but in reality, they would be

seeking an opportunity to gain entrance to Doria' s apartment. They did not discuss murder or

using masks or duct tape. Spencer offered an inactive cell phone to aid during the robbery. 

Jackson, Smith, and Spencer purchased a phone card to activate service on the phone, which

Smith generally possessed. 

That same night, the three men drove to Doria' s apartment, Jackson phoned Doria with

the newly activated cell phone, and Jackson went inside and purchased marijuana from Doria. 

Because several others were present inside Doria' s apartment, Jackson, Smith, and Spencer

abandoned the robbery plan and decided to try again the next day. The next morning, Spencer

picked up Smith and drove him to an acquaintance' s apartment, which Smith entered briefly, 

Smith returned with a rifle wrapped in a blanket. 

Spencer and Smith picked up Jackson, and they returned to Doria' s apartment to commit

the planned robbery. After they saw Doria' s roommate, Warren Abrazado, drive away, Jackson

called Doria from the newly activated cell phone,4 and Doria let Spencer, Smith, and Jackson

4 Phone records showed that this call was made at 1 : 46 PM, and that the newly activated cell
phone also called Doria' s phone at 1: 44 PM, and 1: 51 PM. 

3
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inside his apartment. Jackson had the . 357 revolver that Smith had previously purchased from

Spencer; Smith had a four to six inch serrated knife attached on his belt and the rifle. 

Brandishing the revolver at Doria, Jackson instructed Spencer to bind Doria' s hands, legs, and

mouth with duct tape. Jackson, Smith, and Spencer then put on gloves. Smith bound Doria as

instructed. Smith turned up the stereo volume, pointed the rifle at Doria, and helped Spencer

gather marijuana plants. Jackson instructed Spencer to look for " a httle safe" in the bedroom. 

11 VRP at 1447. When Spencer could not locate Doria' s safe, Jackson began looking for it. 

Smith pointed the revolver at Doria and hit him on the head with it, causing Doria to bleed. 

When Jackson returned to the front room with the safe, Smith said they had to " get rid

of' Doria because he could potentially identify them. 11 VRP at 1450. Someone knocked on

the door, and Doria' s phone began to ring. After the person at the door left, Spencer resumed

carrying marijuana plants to the front room. When Spencer next returned, he saw Smith stabbing

Doria. Because they " were in this all together," Smith handed the knife to Jackson, who stabbed

Doria once; Jackson then handed the knife to Spencer, who also stabbed Doria once. 11 VRP at

1458. After checking Doria' s pulse, Smith slit Doria' s throat. - - - 

Phone records showed the following additional earlier calls on the day of the robbery and
murders: ( 1) two phone calls between the newly activated cell phone and Smith' s ex- girlfriend
Natausha Sabin -Lee) shortly after 11: 00 AM; ( 2) a call between the newly activated cell phone

and Smith' s relatives in Georgia at 11: 23 AM; ( 3) a call from Smith' s relatives to the newly
activated cell phone at 12: 17 PM; ( 4) a call from the newly activated cell phone to Spencer' s cell
phone at 1: 14 PM; and ( 5) a call from the newly activated cell phone to Smith' s ex- girlfriend' s
work place at 1: 16 PM. 

Phone records for calls made during the time of the robbery and murders showed that the
newly activated cell phone called Spencer' s cell phone at 3: 04 and 3 :14 PM; Spencer' s cell phone
called the newly activated cell phone at 3: 22 PM; for the fourth time that day, the recently
activated cell phone called Doria' s number at 4:21 PM; four minutes later, at 4:25 PM, the

recently activated cell phone called Smith' s relatives in Georgia; and the same newly activated
cell phone made another call to Smith' s ex- girlfriend, Sabin -Lee, at 5: 33 PM. 

4
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Jackson, Smith, and Spencer were about to load the plants into their vehicle when they

heard keys unlocking Doria' s apartment door. Abrazado entered, saw Doria' s body, and said, 

Oh, my God, please don' t kill mel" 11 VRP at 1464. Jackson and Smith grabbed Abrazado

and pulled him into the apartment; Jackson slit Abrazado' s throat. Jackson, Smith, and Spencer

loaded into Doria' s vehicle the marijuana plants, a video -game console, a laptop computer, and

the safe; after unloading at Jackson' s apartment, Jackson then drove Doria' s vehicle to a local

casino, with Spencer following him in his vehicle, where Jackson and Spencer abandoned the

stolen vehicle. 

On returning to Jackson' s apartment, Smith told Jackson and Spencer that he realized

they had left their used latex gloves in Doria' s apartment. All three men retumed to Doria' s

apartment; Smith went inside, retrieved the gloves, and took another marijuana plant and a bag

of marijuana. About four months later, police arrested Jackson and Smith on suspicion of the

crimes. Jackson and Smith made incriminating statements against each other. Police also

arrested and charged Spencer, who confessed and gave a statement implicating all three men. 

II. PROCEDURE' 

The State charged Jackson, Smith, and Spencer with two counts of aggravated first

degree murder, one count of first degree robbery, and one count of first degree burglary, with

deadly weapon enhancements on each count. The State later amended the information to add

two counts of felony murder against Jackson and Smith and a firearm sentencing enhancement to

all counts. 

5
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A. Spencer' s Plea Agreement with the State

Spencer entered into a plea agreement with the State, under which he would

immediately enter guilty pleas" to the original charges but if he testified truthfully at Jackson

and Smith' s trial he may withdraw his guilty pleas and instead plead guilty to first degree murder

and first degree manslaughter, for which, instead of life imprisonment without parole, he would

receive a sentence between 240 and 320 months ( 20 -26 years) for first degree murder with his

sentence for first degree manslaughter running consecutively by law, and with the further

understanding that his term of confinement may not be reduced by " good time" credit. Ex. 263. 

Jackson and Smith moved in limine for permission to cross- examine Spencer about collateral

matters to impeach his credibility. The trial court ruled that Jackson and Smith could ask

Spencer initial questions about collateral matters to show prior inconsistent statements for the

purpose of attacking his credibility. 

B. Joinder and Redaction of Codefendants' Statements

After conducting separate CrR 3. 5 hearings for Jackson, Smith, and Spencer, the trial

court ruled their statements admissible.- Smith and Jackson moved-for separate trials under CrR

4.4(c)( 1) and Bruton,
5

arguing that their heavily- intertwined statements violated their

confrontation rights. The trial court denied the motions to sever and asked for all parties' 

cooperation in redacting problematic portions of Smith' s and Jackson' s statements to protect

them from testifying against each other and to let, "a fair trial triumph." VRP (Dec. 30, 2008) at

30. 

5 Bruton, 391 U S. 123. 

6
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The parties and the trial court worked cooperatively to redact the statements. Despite

maintaining that redaction would be insufficient and that only severance would cure the

constitutional violation, Smith participated in these efforts to redact the statements. Based on

Smith' s expressed preference, the trial court redacted Spencer' s name, in addition to Jackson' s

name; the other parties deferred to Smith' s preference. 

C. Juror Selection

The parties agreed to the use and to the content of the juror questionnaires, including the

following language telling the jurors that the court clerk would seal their information: 

The information obtained through this questionnaire will be used solely for the
purpose of selecting a jury. The questionnaire will become part of the court' s
permanent record and will not be distributed to anyone except the lawyers and
the judge. The original will befiled under seal and no one will be allowed access
except by court order

Jackson Clerk' s Papers ( JCP) at 296 (emphasis added). 

When the State asked about sealing the juror questionnaires, the trial court explained its

normal procedure: After completing jury selection, the parties return their copies of the juror

questionnaires to the court' s judicial assistant for shredding. The court retains the - original set of

questionnaires and orders them sealed, giving the jurors " some expectation ofprivacy[.]" 1 VRP

at 70. Following this explanation, the trial court specifically asked Jackson if this procedure was

satisfactory; Jackson replied that it was. Jackson, Smith, and the State then signed a stipulation, 

agreeing to the trial court' s proposal for sealing the jury questionnaires. 

The entire jury voir dire occurred on the record in open court. When individual jurors

indicated a preference to discuss specific issues privately, the trial court and counsel questioned

them in open court, on the record, in the presence of all parties. The trial court neither closed the

7
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courtroom nor excluded the public at any time. After the parties completed voir dire, the trial

court ordered the jury questionnaires sealed. 

D. Trial

1. Opening statements

The State' s opening statement outlined Jackson and Smith' s participation in the robbery, 

told the jury that they had given statements to police, and explained about Spencer' s

participation in the crimes and his plea bargain with the State: 

The third villain who was responsible will also be here in court. His name is

Pierre Spencer. He will come here and tell you how Warren Abrazado and Ruben

Doria died and why. He was a codefendant with the two defendants here before
you. He has agreed with the State of Washington to tell you the truth about what
happened in exchange for a fairly modest leniency. He has stepped up. He has

pled guilty to the charges against him. You will learn that he is looking at
approximately 30 years of hard time in prison. I don' t mean 30 years' sentence, 
serve five years, and get out on [ parole]. The evidence will show you that he

looking at three decades in prison as punishment for his role, and that is after
providing truthful testimony to you. 

5 VRP at 516 -17 ( emphasis added). Neither Smith nor Jackson objected. 

Smith' s opening statement told the jury that Spencer' s testimony would be " incredible "6; 

that Smith' s counsel was " going to have a Iot of questions for Mr. Spencer" 7; and that Smith had

participated in the planning and commission of the robbery, had been " present when the dummy

phone was activated," but that " he was not present in the apartment when Mr. Doris and Mr. 

Abrazado were stabbed." 5 VRP at 558. 

Jackson' s opening statement told the jury that Jackson had clearly been involved in

planning the robbery. But when Jackson' s counsel inadvertently mentioned co- defendant

65 VRP at555. 

1
1

8
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Smith' s first name, " Tyreek," as having gone with Jackson and others to Doria' s apartment the

night of the robbery, Smith objected and moved for a mistrial. 5 VRP at 577. Smith argued that

by naming him, Jackson had rendered futile the redacted codefendants' statements and the other

accommodations for their joint trial. The trial court denied Smith' s motion for mistrial and, 

instead, accepted Jackson' s offer to tell the jury that he had been mistaken. Again addressing the

jury, Jackson' s counsel rephrased, "[ Ljet me back up and tell you that I misspoke in my last

statement. That Mr. Jackson, in his statement, said that he and others went to the apartment." 5

VRP at 579 ( emphasis added). Smith did not ask the trial court to give the jury a cautionary

instruction to disregard Jackson' s reference to " Tyreek." 5 VRP at 577. 

2. Spencer' s testimony

Out of the jury' s presence, the State offered two exhibits— Spencer' s redacted plea

agreement with the State and Spencer' s statement on plea of guilty. The State explained that the

parties had previously agreed to redact the section discussing polygraph tests from Spencer' s

plea agreement. When the trial court asked whether this section had " been redacted to

everybody' s satisfaction," Jackson, Smith, and the-State all responded, -"Yes." 10 VRP at 1349. 

The trial court then admitted both Spencer' s redacted plea agreement and his guilty plea

statement without objection by Jackson or Smith. 

After the jury returned to the courtroom, the State asked Spencer on direct examination

what type of information he was bound to provide under his plea agreement with the State. 

Spencer replied that he was obligated to cooperate with the investigation and to give a truthful

75 VRP at573. 

i
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account of the events that had occurred in Doria' s apartment. This portion of Spencer' s

testimony proceeded as follows: 

Prosecutor]: And was it, basically, your understanding that you had an ongoing
duty to provide truthful information in connection with this case? 
Spencer answered in the affirmative.] 

Prosecutor]:... [ I]f you have failed to comply with the Plea Agreement, what' s
your understanding as to what happens? 
Spencer]: It is life without parole. 

Prosecutor]: If you provide information that is not truthful, what is your
understanding ofwhat happens to you? 
Spencer]: That, I will get life without parole. 

Prosecutor]: Ifyou provide truthful information, if you cooperate, if you meet
with the attorneys for both sides, do everything that you are supposed to do, how
much time do you understand that you are looking at at that point? 
Spencer]: 25 years, something like that. 

10 VRP at 1354 -55 ( emphasis added). Neither Smith nor Jackson objected. 

After reviewing the agreement terms with Spencer, the State asked: 

Prosecutor]: So what happens to you today, Mr. Spencer, ifyou say something
that is not true? 

Spencer]: My plea agreement is void. 
Prosecutor]: What happens to you? 

Spencer]:... I will get life without parole. 

10 VRP at 1362 ( emphasis added). Again, neither Smith nor Jackson objected. 

On cross- examination by Smith, Spencer testified that when giving his initial statement to

police, he had not been aware that the State was considering offering him leniency. Smith also

asked whether ( 1) under the terms of the plea agreement, Spencer would plead guilty to first

degree murder and first degree manslaughter; and ( 2) Spencer expected to be sentenced to 25

years in prison. Spencer replied, " Yes," to both questions. 11 VRP at 1515. On redirect, the

State asked Spencer: 

10
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Is it your understanding that you will be allowed to withdraw your plea and enter
a plea to reduced charges of Murder in the First Degree and Manslaughter in the

First Degree no matter what you say here today or no matter whether you tell the
truth? 

11 VRP at 1591. The trial court sustained Jackson' s objection that this question

mischaracterize[ d] the agreement." 11 VRP at 1591. The State then rephrased the question: 

Prosecutor]: [ I]s it your understanding that you will get that deal regardless of
whether you tell the truth? 

Spencer]: No sir. 

11 VRP at 1591 -92 ( emphasis added). Neither Jackson nor Smith objected to the State' s

rephrasing of the question or to Spencer' s answer. 

On re -cross examination by Jackson, Spencer testified: 

Jackson' s counsel]: Isn' t it true that the person who decides whether or not you

are being completely truthful is sitting right here, the prosecutor? 
Spencer]: I don' t think so, sir. 

Jackson' s counsel]: These 14 people, here, don' t decide, do they? 

11 VRP at 1599. The trial court sustained the State' s objection that the statement was

argumentative. 

3. Motions for mistrial and to dismiss - 

After the State rested, Smith renewed his motions for mistrial and severance. Pointing to

Jackson' s redacted statements —which substituted " someone else" for " Spencer" as the person

who had first approached, hit, and stabbed Doria —Smith argued that the jury would attribute the

described actions to him, rather than to Spencer, and that such attribution would prejudice him

Smith). 13 VRP at 1820. The trial court denied Smith' s motions, ruling that the redactions

complied with Bruton and that the jury had been properly instructed. 

11
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4. Closing arguments

During closing argument, the State asked the jury to evaluate Spencer' s demeanor on the

stand, reminded them that they were the sole judges of credibility, and argued: 

Spencer] was told, from day one, you need to tell the truth. Never was he told, 
hey, you need to implicate Jackson; you need to implicate Smith; you need to
make the State' s case work. What he was told, from day one, was that you have
to tell the truth. He knows because he has signed this written plea agreement that
tells [ him] in no uncertain terms, if you don' t tell the truth, life in prison, no
parole. That is a huge incentive for him to come in here and take his oath

seriously and tell you the truth. 

14 VRP at 1884 -85. Neither Smith nor Jackson objected. 

In Smith' s closing argument, he emphasized the trial court' s instruction for the jury to

evaluate Spencer' s testimony with " great caution." 14 VRP at 1950. In rebuttal, the State

agreed, reiterating that it was appropriate for the jury to look at Spencer' s testimony with

caution. 

E. Verdicts and Sentences

The jury found both Jackson and Smith guilty of all six counts; the jury also answered

yes" on the special verdicts for the aggravating sentencing factors and the deadly weapon

enhancements ( being armed with both a knife and a gun). JCP at 255 -64, Smith Clerk' s Papers

SCP) at 82 -88. At sentencing, the trial court merged counts 1 and 3 and also merged counts 2

and 4, imposed sentences of life in prison without parole for the aggravated murder counts and

high standard -range sentences for the first degree robbery and first degree burglary counts, and

added the weapon enhancements. 

Jackson and Smith appeal their convictions and enhanced sentences. 

12
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ANALYSIS

I. SEALING OF JURY QUESTIONNAIRES

Jackson argues that the trial court violated his right to a public trial by sealing the jury

questionnaires without first conducting a courtroom - closure analysis under State v. Bone -Club, 

128 Wn.2d 254, 906 P.2d 325 ( 1995). This argument fails. We hold that the trial court' s sealing

of the confidential juror questionnaires did not constitute a courtroom closure and, therefore, no

Bone -Club analysis was required. 

In response to the State' s question at the beginning of voir dire, the trial court explained

its normal procedures for sealing juror questionnaires: ( 1) Only counsel and the trial court would

view the questionnaires; ( 2) the questionnaires would not be available to the general public; and

3) the court clerk would seal the questionnaires after voir dire. Jackson agreed to the language

in the juror questionnaires that explained these procedures and expressly affirmed that he was

satisfied with these procedures. Thereafter, Jackson actively participated in voir dire, using the

questionnaires to his advantage by identifying and engaging with jurors who asked to be

questioned individually. - 

As we recently held in In re Pers. Restraint ofStockwell, 160 Wn. App. 172, 180 -81, 248

P.3d 576 ( 2011), the trial court' s sealing ofjuror questionnaires after voir dire is not " structural

error";$ nor does it render the trial fundamentally unfair. As was the case in Stockwell, Jackson

8
An error is " structural" when it renders a criminal trial "` fundamentally unfair or an unreliable

vehicle for determining guilt or innocence. "' Stockwell, 160 Wn. App. at 180 -81 ( quoting State
v. Momah, 167 Wn.2d 140, 149, 217 P.3d 321 ( 2009) ( quoting Washington v. Recuenco, 548
U.S. 212, 218 -19, 126 S. Ct. 2546, 165 L. Ed. 2d 466 ( 2006)), cert. denied, 131 S. Ct. 160
2010)). 

13
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had full access to the questionnaires and benefitted from the trial court' s promise to the

prospective jurors that their questionnaires would be sealed after voir dire; this assurance of

confidentiality made it more likely that the jurors would candidly reveal in their questionnaires

information that Jackson might use to challenge them for cause. See Stockwell, 160 Wn. App. at

180 -81. 

As we noted in Stockwell, sealing juror questionnaires after voir dire, at most, affects

only the public' s right to `open" information connected to the trial 160 Wn. App. at 181. Here, 

however, the sealing procedure did not affect the public' s right to open information because

Jackson and Smith used the " content of the questionnaires" to question the jurors " in open court, 

where the public could observe." Stockwell, 160 Wn. App. at 183. Under these circumstances, 

there was no courtroom closure and, therefore, no need for the trial court to consider the Bone - 

Club factors.
9

Accordingly, we hold that the trial court did not err in sealing the jurors' 

questionnaires after voir dire without first conducting a Bone -Club analysis. 

II. NO PROSECUTORIAL MISCONDUCT— " VOUCHING" 

Jackson next argues that we should reverse his - first degree premeditated murder

convictions because prosecutorial misconduct deprived him of his constitutional due process

right to a fair jury trial, a challenge that he attempts to raise for the first time on appeal. More

specifically, he argues that ( 1) the prosecutor acted with ill- intention in recounting Spencer' s

plea agreement to testify truthfully, thereby impliedly assuring Spencer' s veracity; and ( 2) this

9
We decline to follow State v Coleman, 151 Wn. App. 614, 214 P.3d 158 ( 2009), in which

Division One of our court held that the trial court was required to conduct a Bone -Club analysis

before sealing juror questionnaires that contained information about the jurors' sexual history. 
See also State v Tarhan, 159 Wn App. 819, 246 P.3d 580 ( 2011). We find more persuasive

Judge Van Deren' s concurring opinion in Stockwell, 160 Wn. App. at 182. 

14
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improper vouching was flagrant and ill- intentioned and allows him ( Jackson) to raise this

challenge for the first time on appeal, despite his failure to object below. We disagree. 

Because Jackson clearly announced at the trial' s outset his intent to attack Spencer' s

credibility based on his plea bargain with the State, the State was entitled to engage in

anticipatory rehabilitation of this witness. Therefore, the State' s direct examination of Spencer

about his plea bargain agreement to testify truthfully cannot be said to have been "' flagrant and

ill- intentioned, ' the standard that Jackson must but cannot meet where he failed to object

below.
10

State v. Weber, 159 Wn.2d 252, 270, 149 P.3d 646 ( 2006) ( quoting State v Stenson, 

132 Wn.2d 668, 719, 940 P.2d 1239 ( 1997)). 

At the outset, we acknowledge our Supreme Court' s recent decision in State v Ish, 170

Wn.2d 189, 241 P.3d 389 ( 2010), addressing the admissibility of witness plea- agreement

truthfulness
provisions11

similar to the one at issue here: Four justices characterized eliciting

testimony about this plea-agreement provision as proper method to " pull the sting" on direct

examination from anticipated cross - examination of the witness. Ish, 170 Wn.2d at 206 ( Madsen, 

C.J., concurring). flour other justices characterized this testimony as a " mild-form of vouching" 

not warranting reversal. Ish, 170 Wn.2d at 197 ( emphasis added) ( citing United States v. Brooks, 

508 F.3d 1205, 1210 ( 9th Cir. 2007)). One dissenting justice characterized this testimony as

reversible -error vouching. Ish, 170 Wn.2d at 206. Ultimately, although five justices

characterized as " vouching" the State' s eliciting a witness' s testimony about Ms plea - agreement

1° In so holding here, it is not our intention to condone or to invite improper vouching. 

11 After similarly redacting a provision requiring a State' s witness to take a polygraph, the trial
court admitted the plea agreement over Ish' s objection and allowed the State to examine the

witness about his promise to testify truthfully. Ish, 170 Wn.2d at 194. 
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promise to testify truthfully, eight justices agreed and held that, under the facts of Ish, this

conduct was not reversible error. Ish, 170 Wn.2d at 200, 201. Applying Ish to the analogous

facts here, we, too, hold that the trial court did not commit reversible error in allowing the State

on direct examination to elicit Spencer' s testimony about his plea- agreement promise to testify

truthfully. 

A prosecutor has reasonable latitude to draw inferences from the evidence, including

inferences about witness credibility. State v. Gregory, 158 Wn.2d 759, 810, 147 P.3d 1201

2006). Nevertheless, it is improper for the State to vouch for the credibility of a government

witness; vouching may occur when the prosecution places the prestige of the government behind

the witness or indicates that information not presented to the jury supports the witness' s

testimony. United States v. Roberts, 618 F.2d 530, 533 ( 9th Cir. 1980), cert, denied, 452 U.S. 

942 ( 1981). Four justices, plus the dissenting justice in Ish, stated that the type of questioning in

which the State engaged constituted " vouching" with the four characterizing it as only " mild" 

vouching. Ish, 170 Wn.2d at 197. Regardless of whether characterized as " vouching" or not, 

however, a majority -of eight justices agreed that this questioning was not improper under the

facts of Ish and was not reversible error. Ish, 170 Wn.2d at 191, 206. 

Both the lead and concurring opinions in Ish, again, eight justices, also noted that, under

the circumstances in that case, it was not reversible error for the State to have anticipated a

credibility attack on its witness and to rehabilitate its witness in advance of this inevitable attack: 

Where " there is little doubt" that the defendant will attack the veracity of a State' s witness during

cross- examination, for example, the State is entitled to engage in preemptive questioning of its

witness on direct to " take the sting" out of the inevitable damaging cross - examination. Ish, 170

16
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Wn.2d at 199 n.10. Such is the case here. During pre -trial motions in limine seeking permission

to address Spencer about collateral matters, both Jackson and Smith indicated their intent to

impeach Spencer' s credibility. 

As expected, Smith immediately attacked Spencer' s credibility in his opening statement: 

When somebody says something is incredible, it can be either astonishing and
shocking or it can be not believable. 

You are going to hear testimony at this trial from a witness that is going to
be incredible. When I use that word, I mean —I' m using it with both of its
meanings. Both of its connotations. That witness is Pierre Spencer. Pierre

Spencer is going to give you incredible testimony. In order to understand why his
testimony is incredible, we need to back up and start at the beginning of the story. 

5VRPat556. 

Mr. Spencer had an advantage. He knew what the police knew.... His attorney
has access to ... police reports, autopsy reports, witness statements, Mr. Smith' s
statement, Mr. Jackson' s statement. 

The prosecutor' s office was interested in hearing his side of the story. The

prosecutor' s office believed that they had the three right people, Mr. Spencer, Mr. 
Smith, and Mr. Jackson. They wanted confirmation. They were willing to make
a bargain in exchange for that information. 

Mr. Spencer ... told an incredible story. 

Mr. Spencer entered into a deal ... where he pled guilty to two offenses. I

believe the first was for the murder. If he comes in and testifies and ifhe tells you
all the same story that he told the police ... he will be allowed to withdraw his

guilty plea, and he will get one count of First Degree Murder and one count of
First Degree Manslaughter. He will be sentenced to approximately 30 years in
prison. He is a young man, mid -20' s. His option was life without [parole] or to
get out in his 50' s. 

5 VRP at 568 -71. Jackson and Smith left no doubt they would attack Spencer' s credibility based

on his plea agreement once Spencer took the witness stand. 

Given these background facts, the State correctly anticipated a defense attack on

Spencer' s credibility as a witness, based on his plea agreement. Jackson failed to object below to

17
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Spencer' s testimony about his plea bargain agreement to testify truthfully. Jackson now fails on

appeal to show that the State' s elicitation of this testimony on direct examination was " flagrant

and ill- intentioned." Br. of Appellant Jackson at 34. Accordingly, we hold that Jackson cannot

raise this issue for the first time on appeal as grounds for reversing his conviction, and we do not

further consider it. 

A majority of the panel having determined that only the foregoing portion of this opinion

will be printed in the Washington Appellate Reports and that the remainder shall be filed for public

record pursuant to RCW 2.06.040, it is so ordered. 

M. JOINT TRIAL

Smith separately argues that the trial court erred in denying his motion to sever his trial

from Jackson' s because ( 1) the redacted form of Jackson' s confession left a clear reference to

Smith, and (2) Jackson' s counsel implicated Smith by name in his opening statement. Smith also

argues that the trial court erred in denying his related motions for a mistrial based on the same

reasons. Smith' s argument fails. 

A. Standards ofReview; Burdens ofProof

1. Redacted codefendant' s confession

We review de novo alleged violations of a criminal defendant' s constitutional right to

confront the witnesses against him,
l2

including a non - testifying codefendant' s post - arrest

confession. State v. Larry, 108 Wn. App. 894, 901 -02, 34 P. 3d 241 ( 2001), review denied, 146

Wn.2d 1022 (2002). When a codefendant' s confession naming the other defendant is admitted at

their joint trial at which the codefendant does not testify and thus does not subject himself to

12
U.S. CONST. amend. VI; WASH. CONST. art. I, § 22 (amend. 10). 

18
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cross- examination by the other defendant, the non - testifying codefendant essentially becomes

one of the defendant' s accusers. Bruton, 391 U.S. at 134. 

Nevertheless, the trial court may properly admit a codefendant' s confession that redacts

all reference to the other defendant because such a statement is not " incriminating on its face" 

and becomes incriminating " only when linked with evidence introduced later at trial ( the

defendant' s own testimony)." Richardson v Marsh, 481 U.S. 200, 208, 107 S. Ct. 1702, 95 L. 

Ed. 2d 176 ( 1987). Redactions are insufficient, however, if the parties replace the defendant' s

name with a blank space or the word " deleted " Gray v. Maryland, 523 U.S. 185, 195, 118 S. Ct. 

1151, 140 L. Ed. 2d 294 ( 1998). We have previously articulated Washington' s general rule as

follows: 

Redacted statements must be ( 1) facially neutral, i.e., not identify the non- 
testifying defendant by name ( Bruton); ( 2) free of obvious deletions such as

blanks" or " X" ( Gray); and ( 3) accompanied by a limiting instruction
Richardson). 

Larry, 108 Wn. App. at 905. 

2. Joint trial

Separate trials are not favored in Washington; thus, the defendant bears the burden to

show that a joint trial is so manifestly prejudicial that it outweighs concerns for judicial

economy. State v. Jones, 93 Wn. App. 166, 171, 968 P.2d 888 ( 1998), review denied, 138

Wn.2d 1003 ( 1999). To prevail, a defendant must show specific, undue prejudice from the joint

trial. State v. Grisby, 97 Wn.2d 493, 507, 647 P.2d 6 ( 1982). The trial court' s decision

regarding severance of trials is discretionary. We review a trial court' s decision on a motion for

severance under CrR 4.4(c)(2) for manifest abuse of discretion. State v. Wood, 94 Wn. App. 

636, 641, 972 P.2d 552 ( 1999). 

19
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3. Mistrial

Trial courts "' should grant a mistrial only when the defendant has been so prejudiced that

nothing short of a new trial can insure that the defendant will be tried fairly.'" State v. 

Rodriguez, 146 Wn.2d 260, 270, 45 P.3d 541 ( 2002) ( quoting State v. Mak, 105 Wn.2d 692, 701, 

718 P. 2d 407, cert. denied, 479 U.S. 995 ( 1986), overruled on other grounds by State v Hill, 123

Wn.2d 641, 870 P. 2d 313 ( 1994)). We review a trial court' s denial of a motion for mistrial for

abuse of discretion. Rodriguez, 146 Wn.2d at 269. We will find abuse of discretion only when

no reasonable judge would have reached the same conclusion. "' State v. Hopson, 113 Wn.2d

273, 284, 778 P.2d 1014 ( 1989) ( quoting Sofie v. Fibreboard Corp., 112 Wn.2d 636, 667, 771

P. 2d 711, 780 P.2d 260 ( 1989)). Before we will overturn a trial court' s denial of a motion for

mistrial, there must be a " substantial likelihood" that the error prompting the mistrial affected the

jury' s verdict. Rodriguez, 146 Wn.2d at 269 -70. We find no such error here. 

We examine three factors to determine whether a trial court abused its discretion in

denying a motion for mistrial: ( 1) the seriousness of the irregularity, (2) whether the comment

was cumulative to other evidence properly admitted, and ( 3) whether the trial court could have

cured the irregularity by an instruction to the jury. State v. Crane, 116 Wn.2d 315, 332, 804 P.2d

10 ( 1991) ( citing State v. Weber, 99 Wn.2d 158, 164 -65, 659 P.2d 1102 ( 1983)). We find no

such abuse ofdiscretion here. 

B. Smith' s Redacted Statement

Jackson and Smith both made implicating statements to police. Jackson gave two

statements, which the trial court admitted into evidence and from which detectives read in

redacted format during the joint trial. The parties had redacted Smith' s and Spencer' s names, 

20
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replacing them with pronouns ( e. g. " others," " someone," " he "). 13 VRP at 1762 -1773, 1784- 

1812. Smith argues that Jackson' s redacted statements' inclusion of the substituted words

others" or " another" clearly implied that Jackson was working with two other people and, 

thereby, prejudiced him (Smith). Br. of Appellant Smith at 18. 

At trial, Detective Gene Miller testified about his interview with Jackson using the

following redacted statements with plural pronouns: 

Jackson said that he and the others went [ to Doria' s apartment] together to do a, 
quote, lick. ... According to Jackson, he was just supposed to ... be their way
in. 

Jackson claimed that he did not go over to Ruben' s apartment on Saturday ... but

that the others did go there to do the robbery. 

Jackson said that he and the others then all went over to Ruben' s. ... According
to Jackson, the others pushed Ruben into the apartment and he followed. 

Jackson replied that someone else was doing most ofthe talking. 

Jackson described one of the others stabbing Ruben and then, quote, slitting his
throat. 

13 VRP at 1762 -67 ( emphasis added). We disagree with Smith that the substituted words

prejudiced him. See Br. ofAppellant Smith at 18

Jackson' s redacted statements comply with the above ,Larry requirements as follows: ( 1) 

Working together, the parties redacted both Jackson' s and Smith' s statements to omit all

references to each other, rendering the statements facially neutral; ( 2) the parties deleted the

names of all three co- defendants ( including Spencer who pled guilty) and substituted neutral

pronouns such as " others," " another," or " someone," ( see 13 VRP at 1771), leaving no obvious

deletions with blacked out or stricken words, blank spaces or " Xs" in spaces left behind by

21
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removed words; and ( 3) the trial court instructed the jury not to consider one codefendant' s

statement against another codefendant. Larry, 108 Wn. App. at 905. 

Although acknowledging the rule we annunciated in Larry, Smith argues that Lany does

not go far enough to comply with Gray, 523 U.S. at 195, namely that using neutral pronouns is

an " obvious alteration" and, as such, they are also " directly accusatory." Br. ofAppellant Smith

at 24 (quoting Gray, 523 U.S. at 194) ( emphasis omitted). But, as we noted in Larry, 

Since Gray, the federal Courts of Appeal have issued divergent opinions
on whether the use of neutral pronouns in redacted statements adequately protect
the non - testifying defendant. Several courts have found neutral pronouns proper: 
United States v. Logan, 210 F.3d 820 ( 8th Cir., 2000) ( use of "another individual" 
did not violate confrontation clause); United States v Verduzco- Martinez, 186
F.3d 1208, 1213 -14 ( 10th Cir., 1999) ( use of "another person" did not violate
confrontation clause); and United States v. Akinkoye, 185 F.3d 192, 198, ( 4th Cir., 
1999) cert. denied, 528 U.S. 1177, 120 S. Ct. 1209, 145 L. Ed. 2d 1111 ( 2000) 
use of "another person" and " another individual" did not violate confrontation

clause);[ 13J

Lany, 108 Wn. App. at 903. 

Smith does not persuade us that the parties' agreed use of the neutral pronouns in

Jackson' s statements violated his confrontation rights under Bruton, nor that we should alter the

rule in Larry. We hold, therefore, that the trial court did not abuse its discretion in admitting

Jackson' s redacted statement. 

13 We also noted other federal Courts of Appeals' criticizing use of some neutral pronouns, 
including " someone," in a different context. But these cases held such uses to be harmless error, 
where violation of the Bruton rule did not result in prejudice "' so devastating that the jury could
not be expected to disregard it if the district court had instructed them to do so. "' Larry, 108
Wn. App. at 904 n.2 (quoting United States v. Guerrero, 756 F.2d 1342, 1348 ( 9th Cir. 1984)). 
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C. Motion To Sever

Smith next contends that the trial court abused its discretion in denying his motion to

sever his trial from Jackson' s because redaction of Jackson' s statements did not eliminate the

prejudice from admission of the statement. Again, we disagree. 

CrR 4 4(c), which governs the severance of codefendants' trials, provides in part: 

1) A defendant' s motion for severance on the ground that an out -of -court

statement of a codefendant referring to him is inadmissible against him shall be
granted unless: 

i) the prosecuting attorney elects not to offer the statement
in the case in chief; or

ii) deletion of all references to the moving defendant will
eliminate any prejudice to him from the admission of the
statement. 

As we explain above, working cooperatively, the parties omitted all reference to Smith from

Jackson' s police statements to create the redacted documents admitted into evidence. These

redactions complied with the requirements set forth in Larry, 108 Wn. App. at 905. Meeting

these Larry requirements also shows that the redactions meet CrR 4.4(c)( 1)( ii)'s requirement that

deletion of references to Smith " eliminate any prejudice to him from the admission of the

statement " 

As we also explain above, the redacted statements omitted all named references to other

codefendants and substituted neutral pronouns for the codefendants' names. The trial court

considered Smith' s input and made fairly severe redactions in an effort to alleviate Smith' s

concerns. Moreover, the trial court expressly instructed the jury not to consider one

codefendant' s statement against another codefendant, which instruction we presume the jury

followed. State v, Stein, 144 Wn.2d 236, 247, 27 P.3d 184 (2001). 

23
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We hold, therefore, that ( I) Smith has failed to carry his burden to show that his joint trial

with Jackson was so manifestly prejudicial that it outweighed concerns for judicial economy, 

Jones, 93 Wn. App. at 171; and ( 2) the trial court did not abuse its discretion in denying his

motion to sever. 

D. Motion for Mistrial

Smith also argues that the trial court erred in denying his motions for a mistrial because

1) Jackson' s counsel used his codefendants' names " Smith" and " Spencer" in his opening

statements, 14 and ( 2) substituting neutral pronouns for his codefendants' names in Jackson' s

redacted statements unfairly prejudiced him. Br, ofAppellant Smith at 13. Both arguments fail. 

Smith moved for a mistrial after Jackson' s attorney inadvertently mentioned Spencer' s

name and Smith' s first name in his opening statement: 

Darrel[ 1 admitted, first of all, that he was involved in planning this robbery. 
He was involved in it. No doubt about it. He admitted that he took Mr. Spencer
and Mr. Jackson[ is] over to Ruben' s apartment on Friday night with the plan
being that there was going to be a robbery. He admitted that he went in, and there
was too many people there, so it did not occur He admitted that he went back — 
actually, there was [ sic] four people there that night. He went back the next day
with Pierre, or as he was known, Mexico, and Tyreek. 

5 VRP at 577 ( emphasis added). Smith objected. The trial court excused the jury and heard

argument. The State pointed out that Smith' s attorney had just finished telling the jury in his

opening statement that Smith had participated in the planning of the criminal episode; therefore, 

14
Jackson did not use Smith' s last name during his opening statement. Instead, he said: " Mr. 

Spencer," " Mr. Jackson," and " Tyreek," Smith' s first name; he later referred to Spencer' s first
name, " Pierre" or " Mexico," without using Spencer' s last name. Jackson also stated that, a

fourth person, evidently not a codefendant, had been present. 5 VRP at 577. 
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theoretical harm was minimal Jackson' s attorney offered to tell the jury he had misspoken and

that he would like to correct his statement, which he immediately did. 

Clearly, Jackson' s attorney made a mistake in mentioning Smith' s and Spencer' s names. 

But the prejudice, if any, was minimal. First, in Smith' s own opening statement, defense counsel

disclosed Smith' s participation as follows: 

My client, Mr. Smith, participated in the planning of this robbery. He was

present, depending on how you view the timeline, half-hour, five hours. It was a
little unclear on the timeline. Certainly, less than a day. He was present with the
other participants in this robbery He helped plan it. He was present when the
dummy phone was activated at the 7- Eleven. Certainly, we can fault Mr. Smith
for the actions that he took on September 21st in that regard. 

5 VRP at 557 -58 ( emphasis added). Thus, the only portion of the Jackson' s opening statement

that Smith did not repeat in his own opening statement was Jackson' s comment: " He went back

the next day with Pierre, or as he was known, Mexico, and Tyreek." 5 VRP at 577. 

In our view, Jackson' s brief inadvertent mention of Smith' s first name did not so

manifestly prejudice Smith that the trial court was required to grant Smith a new separate trial in

order to be tried fairly. Rodriguez, 146 Wn.2d at 270. Nor do we conclude that there existed a

substantial likelihood" that Jackson' s slight error affected the jury' s verdict when the evidence

supporting Smith' s jury conviction included phone records, testimony from his ex- girlfriend, and

his own statements, and where Jackson' s counsel immediately corrected his mistake in front of

the jury, telling them he had misspoken. Rodriguez, 146 Wn.2d at 269. Because this minor

mistake took place at the beginning of a very long trial and the parties immediately corrected the

15 In line three of this quote, the record clearly says, " Mr. Jackson," not, " Mr. Smith." 5 VRP at

577. If this was a mistake, apparently no one ever corrected it under RAP 9. 5( c), RAP 9. 9, or
RAP 9. 10. 
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mistake, we hold that a reasonable judge could have reached the conclusion that mistrial was not

appropriate, and, therefore, the trial court did not abuse its discretion in denying a new trial. 

Hopson, 113 Wn.2d at 284. 

Smith renewed his motion for mistrial at the end of the State' s case, arguing that

Jackson' s redacted statement' s reference to " someone else," instead of to Spencer' s name, would

cause the jury to assume that Jackson was referring to Smith. 13 VRP at 1820. As the State

noted on the record at the time, it was Smith who had requested, and had achieved, removal of

all mention of Spencer' s name from Jackson' s statements. Satisfied that the redaction comported

with Bruton and that it had properly instructed the jury to use Jackson' s statement against

Jackson only, the trial court denied this later motion for a mistrial as well. We hold that under

these facts and circumstances, the trial court did not abuse its discretion when it denied Smith' s

second motion for mistrial. 

W. DOUBLE JEOPARDY

Jackson and Smith both argue that the trial court' s imposition of firearm and deadly

weapon sentence enhancements for their first degree burglary convictions violated constitutional

prohibitions against double jeopardy because being armed with a deadly weapon is an element of

first degree burglary. Jackson also makes the same argument to challenge the enhanced sentence

for his first degree robbery conviction. These arguments fail. 

As the State correctly notes, our Supreme Court recently resolved this issue in State v

Kelley, 168 Wn.2d 72, 82, 226 P. 3d 773 ( 2010). In Kelley, the Supreme Court held that

imposition of a firearm enhancement under RCW 9. 94A.533( 3) is mandatory and does not
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constitute double jeopardy, even where use of a weapon is an element of the underlying crime. 

Kelley, 168 Wn.2d at 79. Kelley controls, and defendants' arguments fail. 

We affirm. 

4411
Hunt, J. 

We concur: 

Hurry, J. ( concurring) — To the extent that my having signed the majority opinion in

Stockwe1116 implies that I intended to hold that sealing juror questionnaires constitutes a partial

courtroom closure, I now correct that impression. I agree with Judge Van Deren' s concurring

opinion statement in Stockwell: " I would hold that under the particular facts of this case, there

does not appear to be any closure "during voir dire triggering the requisite Bone – Club /Waller

analysis." Stockwell, 160 Wn. App. at 183. 

I concur

Hunt, J. 

161n re Pers. Restraint ofStockwell, 160 Wn. App. 172, 248 P. 3d 576 ( 2011). 
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Bromar, 

Koch PC ( 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, ) 

Plaintiff, ) 

vs. ) Nos. 08- 1- 00298 - 7

08 - 1- 00299 - 5

TYREEK DEANTHONY SMITH and ) 

DARRELL KANTREAL JACKSON, ) COA No. 39077- 9- 11

Defendants. COPY

VERBATIM REPORT OF PROCEEDINGS ( Volume 14) 

BE IT REMEMBERED that on the 24th day of February, 

2009, the following proceedings were held before the

Honorable BRYAN E. CHUSHCOFF, Judge of the Superior

Court of the State of Washington, in and for the county

of Pierce, sitting in Department 4. 

WHEREUPON, the following proceedings were had, to

wit: 

State v. Smith and Jackson - Trial - Volume 14



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1870

APPEARANCES

On Behalf of Plaintiff( s): GERALD COSTELLO

GRANT BLINN

Deputy Prosecuting Attorney

On Behalf of Defendant( s): THOMAS WEAVER

Tyreek Deanthony Smith Attorney at Law

Darrell Kantreal Jackson RONALD NESS

Attorney at Law

State v. Smith and Jackson - Trial - Volume 14



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

0 25

1871

INDEX

Page No. 

Closing Arguments

Mr. Blinn 1873

Mr. Weaver 1917

Mr. Ness 1974

Rebuttal Closing by Mr. Costello 1984

State v. Smith and Jackson - Trial - Volume 14



1872

THE COURT: Good morning, everyone. Welcome back. 

Please be seated. 

Are we ready for the jury? 

MR. BLINN: Yes, Your Honor. 

MR. NESS: Yes. 

THE COURT: Mr. Weaver, are you ready? 

MR. WEAVER: Your Honor, after Mr. Blinn does his

closing argument, I' m going to need a short recess to

switch computers around. 

THE COURT: You are anticipating about an hour or

so? 

MR. BLINN: Yes. 

THE COURT: Keep in mind, we have been advised

about one of the jurors has an appointment at 11: 30

elsewhere in the building. We are going to try to stop

right about then. We tried to reschedule the

appointment, and we couldn' t do it. We will take a

break after Mr. Blinn' s deal so we can do, that and

give people a bathroom break at that point. We will

proceed. 

Let' s have the jury. 

Whereupon, the following
proceedings were held in the

presence of the jury.) 

THE COURT: Welcome back, everyone. Please be

seated. 

State v. Smith and Jackson - Trial - Volume 14
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Ladies and gentlemen, please now give your

attention to the closing argument of Mr. Grant Blinn on

behalf of the plaintiff, the State of Washington. 

Mr. Blinn. 

MR. BLINN: Thank you, Your Honor. May I dim the

lights? 

THE COURT: Proceed. 

MR. BLINN: On September 21, 2007, these two

defendants planned a burglary and robbery, a lick. The

next day, they executed their plan and their victims

with extreme brutality. Ruben Doria opened the door to

his apartment for a friend, and his friend closed the

door on his life. 

These defendants and Pierre Spencer left death and

destruction in their wake. What did they do? Came in, 

stabbed Ruben Doria repeatedly, sliced his throat, left

Ruben to die, bound, gagged and helpless. Ruben

Doria' s last words were gurgling sounds made behind the

mask of duct tape that covered his mouth and restricted

his breathing. 

Warren' s only crime was returning to what he

thought would be the sanctity of his own home, not

knowing that the criminal episode was going on inside, 

not knowing that it would not yet be over. His throat

was sliced. He was left to die a horrible death, a

State v. Smith and Jackson - Trial - Volume 14
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very similar fate to what Ruben Doria suffered. 

Why? What was the reward? What was the motive? 

Jealousy? Ideology? Nothing close. In the end, the

reward was a few marijuana plants, immature, not

capable of being harvested, plants that would die days

later, a used X Box, a used laptop, a nominal amount of

cash, and the temporary -- the short -lived use of

Ruben Doria' s Isuzu Trooper. They used it for an hour, 

maybe two hours, before they discarded it in a vacant

section of the Emerald Queen Casino parking lot like a

piece of trash, apparently, worth nothing more than the

life of its owner. 

So, who was involved? Who would be willing to put

such a cheap price on these two young albeit very

imperfect lives? Who would be willing to cause their

deaths for such a small reward? You don' t have to look

very far. You don' t have to look any further than

inside this courtroom. Tyreek Smith, Darrell Jackson, 

and Pierre Spencer were more than willing to extinguish

Ruben' s life and Warren' s life for a very small price, 

indeed. 

Now, Tyreek Smith tells detectives -- and you hear

evidence about this. He wasn' t even there when it

happened. The first thing that you need to understand

about what Tyreek Smith says is that he has had the

State v. Smith and Jackson - Trial - Volume 14
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opportunity to think about what he is going to tell

detectives. He told detectives that Natausha Sabin -Lee

had told him that the police were coming for him. You

heard that from Natausha Sabin -Lee as well. 

Tyreek Smith' s slick denials were denials that he had

time to think about. He had time to think about what

evidence that the detectives might have, what he might

be able to explain away, and what he could not deny, 

what he might be able to put a spin on, and how he

might be able to put that spin together. He denies

that he was involved. That denial should not be

believed for any amount of time. There is a mountain

of evidence pointing to Tyreek Smith' s involvement. 

Tyreek Smith had a motive to commit this crime. 

At the time this happened, Tyreek Smith didn' t have

money. He owed rent. He wanted to help

Darrell Jackson with his rent. He was on the lease for

the townhouse with his girlfriend, Natausha Sabin -Lee. 

The rent was between $ 700 and $ 800 a month. Tyreek

doesn' t have a job at D. E. M. O. Clothing anymore. 

Tyreek Smith needs money. He doesn' t have money. He

doesn' t have a job. He doesn' t have a car. In fact, 

until that Friday, Tyreek Smith didn' t even have a cell

phone. That adds up to motive for Tyreek Smith. 

Tyreek Smith was involved in the planning of this

State v. Smith and Jackson - Trial - Volume 14
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criminal episode, and that' s one more piece of the

puzzle, one more piece of evidence, that Tyreek Smith

is lot more involved than he is willing to admit. We

know that because he told the detectives that he was

involved in the planning. We got together. We were

talking about hitting a lick. Along those lines, we

know that he was involved in the planning and more

involved in the commission of these crimes, these

murders, robbery, and burglary, because of his

admissions to Sharon Lightner. You remember her. She

was Darrell Jackson' s sister. 

She came in here, sat upon the witness stand, and

told you about a conversation that she had with

Tyreek Smith sometime before these robberies and

murders occurred. She told you that she had a

conversation with Tyreek, and he told her that, yeah, 

I' m about ready to re -up on some marijuana. Business

is going to be booming. It is evidence that he is

involved. It is evidence that he was an active part of

the planning. It is evidence that he was there on the

day in question. 

We know that Tyreek Smith was involved in the

commission of these crimes because his use of

Ramsey Larbi' s phone. That is, obviously, important

because we know the phone was used to help commit the

State v. Smith and Jackson - Trial - Volume 14
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murders, the robberies, the burglary. Find who was

using the phone during the time of the day in question, 

and you found at least some of the people involved in

committing these crimes. 

We know that Tyreek Smith was using Ramsey Larbi' s

phone that day. We know that for a number of reasons. 

One is, the phone records, more about that in a second, 

and his admissions to detectives. 

You will have a copy of this phone chart back in

the jury room with you, and there is more than one

page. There is also the page for Friday, 

September 21st. It shows how the phone was activated

late that night near the 7- Eleven. Look at this, these

calls in purple are calls from Ramsey Larbi' s phone. 

12: 38 in the morning, that Saturday, Natausha

Sabin -Lee, that is who the phone is being used to call. 

Pierre Spencer isn' t making that call. He has no

reason to call Natausha Sabin -Lee. Darrell Jackson is

not calling her. He has no reason to call her. The

only reason he might ever call her is to look for

Tyreek Smith. He is not calling her at 12: 38 in the

morning to look for Tyreek Smith. 

We see, as the morning progresses, calls to Pierre

Spencer. Now, one of the interesting things about

this, of course, is that that also has to be

State v. Smith and Jackson - Trial - Volume 14
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Tyreek Smith. Darrell Jackson doesn' t have a

relationship with Pierre Spencer. 

Go on to later in the morning, just after 11: 00, 

more calls to Natausha Sabin -Lee, a call to Uncle

Corey, Mr. Smith' s Uncle Corey down in Georgia. There

can be no doubt that Tyreek Smith was using

Ramsey Larbi' s cell phone on the day in question. 

Calling D. E. M. O. Clothing, Natausha Sabin -Lee' s

work at about 1: 15 in the afternoon. A call -- calls

later to Ruben Doria, and we will talk more about that

in a few minutes. Again, calls to Pierre Spencer, back

and forth; a call to Aunt Cheryl in Florida or Georgia, 

and a call to Natausha Sabin -Lee, 1, 052 seconds, right

around 17 minutes. There' s only one person that is

making those calls, and that is Tyreek Smith. 

We know that Smith was more involved than he is

willing to admit to the detectives because of his

admissions to Natausha Sabin -Lee. Remember that phone

call, 1, 052 seconds, right around 17 minutes, at about

5: 30 on the day of question, how does

Natausha Sabin -Lee describe that phone call? What was

being said? " Hey, I just hit a lick. I was just

involved in hitting a lick." She is not sure exactly

what words he used, exactly what pronouns he used. The

one thing that she is 100 percent certain about is he

State v. Smith and Jackson - Trial - Volume 14
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admitted to her that he was involved in hitting a lick. 

He admitted his involvement in the robbery to

Natausha Sabin -Lee. 

Admissions to Bobby Simmons further evidence of

Smith' s involvement. Remember, Bobby Simmons, that is

Darrell Jackson' s step - grandfather, right? He is at

home late at night, a knock on the door. Well, it is

Tyreek Smith. " Hey, we have some plants. Let me use

your van. I have some plants. I have to use your van

to get these plants out of here." " Really? Why is

that ?" 

Tyreek Smith admitted to the police that he went

back and smoked some marijuana Friday night. Is he

that concerned over the fact that there is going to now

be marijuana in his apartment, that he has to go over

and wake up Darrell Jackson' s step - grandfather to get

help moving the plants? Does that make sense? 

Fleeing the state, it wasn' t long after these

murders were committed that Tyreek Smith flees the

state. Why does he flee the state? Is it coincidence? 

He admitted to the detectives that it was because, 

basically, of what he knew about the lick and the

homicides, he decided that he had to get out of there; 

or as he put it in his taped statement, " I have to get

the fuck away from here." Really. Why is that? 

State v. Smith and Jackson - Trial - volume 14
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He was fine with being involved in the planning of

it. He claimed he backed out when he heard that

someone might get hit with the gun. He didn' t want to

be an active participant in that. The robbery? 

Apparently, that was fine. Why is he now in a hurry to

flee the state if he wasn' t involved in the homicides, 

in the robbery, in the burglary? 

Again, he had stolen marijuana in his apartment. 

We know this because he had admitted to detectives that

he saw the marijuana in the apartment. You heard it

from Bobby Simmons. You heard evidence of this from

Brian Moore, from Phaze. 

Now, on some level, you have to sit back and

realize that this looks a lot like a mother overhearing

a young boy saying, " Hey, we need to break into the

cookie jar." Mother doesn' t see anyone break into the

cookie jar; but, later, she sees the young boy with

crumbs all over his mouth. The little boy looks up at

her and says, " I didn' t break into the cookie jar. I

was involved in planning it. I had some of the cookies

with me afterwards, but I had nothing to do with

breaking into the cookie jar." I don' t want to demean

or trivialize the murders of Ruben Doria or

Warren Abrazado by comparing it to breaking into a

cookie jar, but that' s how ridiculous Tyreek' s story

State v. Smith and Jackson - Trial - Volume 14



1

i2
3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1881

is. 

Now, remember, Erik Soderquist came in and

testified there was a gap of at least a couple of weeks

where Erik Soderquist, probably early September, goes

over to Darrell Jackson and Tyreek Smith' s apartment at

the Sage Terrace. He witnesses Ruben fronting some

marijuana to Darrell Jackson, right? One of the other

things that he sees when he is in there -- Smith is

there. He sees Ruben Doria buying some Swisher Sweet

cigars from Tyreek Smith, and Smith has them in the

freezer. 

Now, Misty Morrow, months later, is cleaning out

an apartment. She doesn' t recall exactly what unit it

was. She can' t tell you with any certainty that it was

Darrell Jackson and Tyreek Smith' s apartment, but she

finds a safe. The way that the safe is described, it

sure looks a lot like the safe that was stolen during

the robbery, burglary, and homicides from Ruben Doria' s

apartment. What is in this safe? Well, nothing. 

Swisher Sweet wrappers. Now, maybe it is just

coincidence; but, if so, it is an incredible

coincidence, indeed. 

Evidence of Smith' s involvement, also you need to

look at his relationship to the others, to the other

people involved in this case, okay. Smith is the

State v. Smith and Jackson - Trial - Volume 14
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linchpin. Smith is the one that plans it; Smith is the

one that puts it together; Smith is the one that

recruits Pierre Spencer. On some level, it doesn' t

make sense. 

Pierre Spencer doesn' t know Darrell Jackson. He

has seen him a couple of times in the past. It' s not a

social relationship. They don' t hang out together. 

They don' t call each other. They don' t spend time

together. They have seen each other on a handful -- a

couple of prior occasions. Does it make sense to you

that Pierre Spencer and Darrell Jackson, who don' t have

a connection, who don' t have a relationship, are going

to go over without their mutual friend, Tyreek Smith, 

to commit a crime, such as this? It is not very far

removed than the idea of saying, hey, these two virtual

strangers decided to get together and commit these

terrible crimes together. It just doesn' t make sense

when you think about Tyreek Smith' s relationship with

Pierre Spencer. Tyreek Smith' s relationship with

Darrell Jackson. It just doesn' t make sense that they

are going to go, the two of them, and Tyreek is not

going to be involved. 

Now, Pierre Spencer' s testimony, of course, is

just further evidence of Tyreek Smith' s involvement in

these crimes. If you expect that Tyreek -- that

State v. Smith and Jackson - Trial - Volume 14
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Pierre Spencer is the cornerstone of our case, you

would be mistaken. Pierre Spencer told the truth, and

more about that in a minute, but all Pierre Spencer

really does is add a few details as to what went on

during the commission of these crimes. He corroborates

what we already know from the rest of the evidence to

be true. Pierre Spencer is not the cornerstone of the

case against Smith and the cornerstone against the case

of Jackson. He is a piece of the puzzle. We know, for

a number of reasons, that Pierre Spencer is telling the

truth, not the least of which is his demeanor on the

witness stand. 

Remember, you have been given an instruction that

tells you that you are the judges of the credibility of

the witnesses. It is up to you to decide who you

believe, who you don' t believe. There is a list of

factors that you are allowed to consider. Basically, 

what it boils down to is, use your common sense, use

your experience with people that try to figure out who

is telling you the truth. Did he have a defensive

reaction when he was on the stand? Did he answer

questions from Smith' s attorney and from Jackson' s

attorney differently than he did from the prosecution? 

No. He was calm. He was measured in his answers. If

he didn' t remember, he would be the first to

State v. Smith and Jackson - Trial - Volume 14
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acknowledge that he didn' t remember. His demeanor, as

a witness, tells you that he is telling you the truth. 

Now, there can' t realistically be any claim that

he is trying to frame Jackson because, remember, 

Jackson admits that he was there. Well, what motive

would he have to falsely frame Tyreek Smith? There' s

no history of any bad blood there. There' s no history

that Pierre Spencer maybe has an ax to grind against

Smith. These two people knew each other in the army. 

They weren' t the closest of friends, but they spent

time together. They remained in contact after they

were both out of the army, and he has no motive to

falsely frame Smith. Again, this gets back to the

relationships of the three of them. There is no way

Pierre Spencer is going to go over there and commit

this crime with just Darrell Jackson, who he barely

knows, and leave Tyreek Smith out of it. 

Now, remember, according to Pierre Spencer and

everybody else who testified about the proffer, about

the statement that was taken from him last November, 

and the plea agreement that he told -- that he signed. 

He was told, from day one, you need to tell the truth. 

Never was he told, hey, you need to implicate Jackson; 

you need to implicate Smith; you need to make the

State' s case work. What he was told, from day one, was

State v. Smith and Jackson - Trial - Volume 14
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that you have to tell the truth. He knows because he

has signed this written plea agreement that tells them

in no uncertain terms, if you don' t tell the truth, 

life in prison, no parole. That is a huge incentive

for him to come in here and take his oath seriously and

tell you the truth. 

Pierre Spencer is also credible because there is a

mountain for corroboration for what he' s telling you. 

Patrick Baska -- now the defense may stay say, well, 

Pierre Spencer had access to the discovery, and he is

able to figure out, you know, what the case is all

about, what evidence there was. He was able to put a

spin on it. That is all well and good. What about

Patrick Baska? He never reported what he testified to

on the stand. That was never reported to the police. 

In fact, it was on the eve of trial that he came in and

spoke with Mr. Costello. 

MR. WEAVER: Objection; facts not in evidence. 

MR. BLINN: That was in evidence. That came in

through Baska' s testimony. 

THE COURT: I will allow the jury -- we have

already advised the jury of the instructions. I will

reiterate that the -- what the evidence showed and what

the facts are is in their province. Counsel remarks

and statements are not evidence. 

State v. Smith and Jackson - Trial - Volume 14
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Proceed. 

MR. BLINN: He came in and announced, shortly

before trial, that he had actually been on the other

side of that door, knocking, hearing something going on

inside, hearing shuffling, hearing muffled noises, 

people trying to be quiet, calling Ruben' s cell phone, 

hearing Ruben' s phone ring repeatedly. He knew

something was wrong. He didn' t know exactly what. He

was very uncomfortable with the situation. In the end, 

he decided to leave. It is a decision that perhaps he

regrets today, but that is the type of corroboration

that Pierre -- well, that is the type of corroboration

for Pierre Spencer' s testimony that he couldn' t have

gotten from his review of the discovery. 

Pierre Spencer also has the advantage, by way of

corroboration -- and everyone would have to agree that

Pierre Spencer was there. Pierre Spencer was there

when Ruben Doria died. Pierre Spencer was there when

Warren Abrazado died. What Pierre is describing from

the witness stand is something that he has lived

through, he has seen, he has heard, he has felt. He is

describing something that really happened. He is

describing a reality that he has been through. That' s

why he is able to give you the details that he has. It

is a distinct advantage over Tyreek Smith. 

State v. Smith and Jackson - Trial - Volume 14
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Tyreek Smith describes essentially an alibi, 

wasn' t there. He was at Sharon Lightner' s apartment. 

Well, that is all well and good, but Tyreek Smith was

not actually at Sharon Lightner' s apartment when the

homicides were going on. When he is describing for the

detectives what he was doing and what was going on, he

is at a disadvantage because it didn' t really happen, 

and he can' t give you the same level of detail because

it didn' t happen, and he wasn' t there. 

Again, just getting back to the corroboration, 

Pierre Spencer describes Tyreek Smith washing off the

knife in the sink. As you will recall, they swabbed

the sink, drops of blood later determined to be

consistent with Warren Abrazado. Again, 

Warren Abrazado' s blood found on the envelope just

outside the door. 

In addition to that, further evidence of Smith' s

involvement is in his false statements. We will talk

exactly about what he said in a minute that is false. 

Think about this, the fact that he is not telling the

detectives the truth, that he is not telling

Natausha Sabin -Lee the truth, doesn' t, in and of

itself, make him guilty. It does mean, in this case, 

that he has something to hide. What does Tyreek Smith

have to hide? What is it about the truth that would be

State v. Smith and Jackson - Trial - Volume 14
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so damaging that he couldn' t afford for it to be

leaked, that he can' t afford for the detectives to have

it? 

Well, first of all, statements regarding the use

of the Larbi phone. Again, more about that in a

minute. He tells Natausha Sabin -Lee, " We got these

medical marijuana plants from the UW." You know that

is not true. You heard Dr. Moe come in and testify, 

there is no medical marijuana growing program at the

UW. 

Now, this is interesting, because if you' ll

remember bobby Simmons coming in to testify, 

Darrell Jackson' s uncle. Simmons didn' t recall the

exact date that this happened on. When you use your

common sense, and you kind of put all of the testimony

together. You have to realize that it only makes sense

for this to have occurred, this contact with Simmons to

have occurred, that night, that Saturday night. 

Well, what does Smith tell the detectives? I was

over at Sharon Lightner' s. I saw those guys leave. 

Sharon Lightner -- I spent the night at

Sharon Lightner' s place. It wasn' t until the next day

that I see these plants. Really? Well, Mr. Smith, if

you are over at Sharon Lightner' s apartment, how do you

know that night that the plants are there? What are
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you doing going over and waking up Bobby Simmons? Why

do you need his van? You are over at Sharon Lightner' s

apartment. You shouldn' t even know about any of this. 

These are the statements of Mr. Smith that are false. 

These are the statements that show that he has a great

deal to be afraid of, that he has something big to

hide. 

Consider his admissions to detectives as further

evidence that he is not telling the whole truth, and as

further evidence that he' s involved. It starts out the

very first phone call that he is asked about. Maybe

this isn' t something that he has expected them to ask

him about. He has figured out by now, because of his

conversations of Natausha Sabin -Lee, he has to come up

with some explanation, some spin for his involvement, 

or what he claims to be his lack of involvement. Maybe

he hadn' t planned on them asking him about the phone

records. 

The first phone call he is asked about is the

phone call that happens on the day in question at about

1: 15 in the afternoon. What' s his first response? 

Hey, I wasn' t with them. They must have called

Tasha' s work looking for me." The message in that is, 

Hey, I didn' t have the Larbi phone. It wasn' t me." 

They later asked about this 1052 - minute call to
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Natausha Sabin -Lee that happened when she was on her

break that Saturday at 5: 33 in the afternoon. There is

three really interesting things to note about here he

didn' t specifically remember. " Mr. Smith, what is the

deal with this call ?" " You know, I don' t specifically

remember." He goes on to say, " I don' t know. Must

have been me. They wouldn' t have called her and talked

to her for that long." Medical marijuana, hitting a

lick, oh, no, no, no, never mentioned. 

Well, the next day, right, they go back and they

talk to him again? He has had that evening to process

what he has been asked about, what the detectives seem

to be interested in. When he is asked about this the

next day, you can tell the wheels in his mind have been

spinning. He is worried about how can he spin further

what he said the day before. 

It changes ever so slightly. See, the day before

it was, I don' t specifically remember. It must have

been me. Now, it is, well, I made the phone call. I

don' t remember exactly what we talked about. Really? 

Well, did you talk about hitting a lick and getting

medical marijuana? Yesterday, it was, oh, no, no, no. 

Next day, " I don' t know. I don' t remember." So, you

can see the story evolving. 

Another interesting thing is, he is asked about
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the call made that morning to Uncle Corey and Auntie

Cheryl, right? A six - minute call. " Oh, yeah, yeah. 

Now I remember. Now I recall. I called my

Auntie Cheryl about five minutes right before the

others left to do the lick." Well, what is interesting

about that is, what he is saying is, the others must

have left at about 11: 30, right? Because it is about

five minutes before the other left to do the lick. We

all know that the others had the cell phone. The

lick -- the cell phone was used in the lick. Well, 

that is interesting because 12: 17, 45 minutes after he

is saying that the others left and they must have had

the cell phone, there is a call from Uncle Corey for

over a minute. It tells you that he is not telling the

truth. It tells you that he still had the cell phone. 

Now, another interesting thing about what he told

detectives and how it lines up with the phone records

and how it shows you that he is involved, 4: 22 p. m. on

the day in question, okay, Ramsey Larbi' s phone is used

to call Ruben' s cell. Smith says, " Hey, I can' t be

involved in this lick. Don' t know the guys." He' s

saying he doesn' t know Ruben. That is, essentially, 

one of the things that he is telling the police. Yet, 

that afternoon, there is a call from that phone to

Ruben' s cell, and more later about what that precise
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call probably means. 

Four minutes later, the same phone is used to call

Uncle Corey for 77 seconds. His explanation when he

was confronted with this is, " Oh, yeah. Now I

remember. I used it just before the others left and

right when they got back." Really? If you are so

concerned about how this thing is going to go wrong

that you feel the need to back out, why on earth are

you saying, " Hey, you know what, guys? I can' t go, 

can' t participate in this, too dangerous, don' t want to

get hit, but, hey, let me use the phone before you go ?" 

Hey, great to see you back. I need to use the phone

again." It doesn' t make sense. It tells you that he

is guilty. 

The end result is that the overall tone in the

beginning, he is, basically, denying his connection

with the Ramsey Larbi phone, and it is slowly over time

evolves into admitting to the detectives that he had, 

in fact, used the phone. 

So, when you look at the timeline of events -- we

will never know exactly what motivated Mr. Smith to put

this thing together, but what we do know from

Erik Soderquist is that he and Ruben Doria went over to

the Sage Terrace Apartments, and there was this

marijuana deal. During this, Ruben was fronting the
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marijuana to Jackson. Jackson, apparently, didn' t have

the money to pay for it, which goes to Jackson' s

motive. Smith, of course, is present. We have the

transaction with the Swisher Sweets. We don' t know

exactly what motivated Tyreek Smith to put this

together. When you use your common sense, it makes

sense, as a theory, to realize that what is going

through Tyreek Smith' s mind at this point in time is, 

hey, here is a guy with weed. Maybe he has some cash. 

He is buying Swisher Sweets from me. I don' t have a

job, don' t have a car, don' t have a cell phone, owe a

bunch of money in rent. 

Fast forward a couple of weeks, all of a sudden, 

he is calling Spencer. Spencer, Smith, Jackson, and

Jackson' s cousin are meeting in the apartment to plan

the lick that they are going to hit the next day. Sure

enough, like clockwork, the very next day, the robbery, 

burglary, and homicides occur. It isn' t long after

that, a mere six days, that Smith flees to Georgia, not

just coincidence. 

Now, what happened on September 22nd? Here' s a

little bit of a time line. We know that that he got

this call from his -- or to his Uncle Corey at

11: 23. About five minutes later, 11: 28, 11: 30, the

others leave to do the lick. This is according to what
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Smith is saying. After that, he receives a call from

his Auntie Cheryl. An hour after that, the phone is

being used to call Natausha Sabin -Lee at her work. 

Smith, of course, says the others had the phone. Half

an hour after that, Ramsey Larbi' s phone is used to

call Ruben Doria. Again, it' s the last completed call

to Ruben Doria. 

Remember what Detective Ringer said. He noticed a

pattern in these phone records, right? For every

narcotics transaction, there tended to be two calls. 

Hey, we are on our way over." A second call, " Hey, we

are outside. Let us in." Now, I submit to you that

those are the two phone calls, right there, that you

are looking at. 

Not eight minutes later, you have Mr. Baska

knocking at the door. We know from the Lowe' s

surveillance tape that Warren, not that much later, is

leaving Lowe' s. Warren' s last attempt to call Ruben

occurs ten minutes later, and I would submit that is

probably the last phone call Warren Abrazado ever made

or tried to make. 

What evidence do we have pointing to Smith' s

involvement? Again, we have his motive, his admissions

to Sharon Lightner. He' s going to re -up on some

marijuana, business is going to be booming; his
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planning that he admitted to on Friday night; his use

of the Ramsey Larbi phone, his admissions to Sabin -Lee, 

I was just involved in hitting a lick. Medical

marijuana plants from the UW." His admissions to

Simmons that we have this money, the stolen marijuana

in his apartment, evidence that he fled the state, the

safe that was found with the Swisher Sweet wrappers, 

his own false statement to detectives, his relationship

with the others, and Pierre Spencer' s testimony, all of

that strongly points to Tyreek Smith' s involvement in

these crimes. 

What about Darrell Jackson? Well, his

relationship to Ruben puts him in the middle of this as

well. Pierre Spencer doesn' t know Ruben Doria. 

Tyreek Smith doesn' t know Ruben Doria. The only way

these people are getting into that apartment is through

Darrell Jackson. Darrell is the key to this crime. He

is what allows it to occur. Each one of them plays a

role, and each one of the three plays a role that is

essential to what happens. Darrell Jackson, no less

so. He has the relationship with Ruben Doria. That is

his way to get in the front door. Darrell Jackson also

had motive. 

Now, we didn' t hear a lot of testimony about

exactly what his financial situation was, but what we
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do know is that he had this debt to Ruben Doria. Ruben

was fronting him marijuana. From that, you can

probably infer that he didn' t have much money. The

idea of several thousand dollars, $ 7, 000 or $ 8, 000, and

a bunch marijuana plants is probably fairly attractive

to Darrell Jackson at that point in his life. Again, 

as with Smith, stolen marijuana plants were in his

apartment. 

We know that Jackson was involved because the

phone records. Remember, going back to the phone chart

here, here' s a phone call -- there is a call at 13: 44

hours, about 1: 45 -- right? -- to Ruben Doria, call

forwarded. About a minute and a half later, about a

minute and 30 seconds later, he tries again. This time

13 seconds. It gets back to what Detective Ringer was

testifying about, this pattern of two phone calls. 

Five minutes later, you have the call, again, from

the Larbi phone to Ruben Doria, the last call ever

completed to Ruben Doria' s phone. We know from

Pierre Spencer' s testimony -- in fact, we know from

Darrell Jackson' s admissions that Jackson would have to

be the one to call Ruben Doria to gain access in the

building. That simply corroborates that, and it shows

Jackson' s involvement. 

Now, remember, Alex Robinson? He has known
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Darrell Jackson for a while. Alex Robinson is one of

the people that went over and walked into this horrible

scene inside of the apartment. In fact, Alex Robinson

was the first one in there. Well, curiously, 

Darrell Jackson is not over there that night on Sunday

the 23rd, but the next time he talks to Alex Robinson, 

if you have a mutual friend that has been a homicide

victim, you would naturally think that would be about

the first thing that you are going to talk about. 

Well, Alex Robinson describes it as, you know, I told

him that Ruben and Warren were dead. What did he do? 

He didn' t act shocked and just looked down. No

surprise, right? He was there. 

We know Jackson was involved because he made a

number of admissions to detectives. He told the

detectives that he was there. Like Smith, he had made

a number of false statements to the detectives as well. 

Think about this, when they are first starting to

interview him, before they start the tape- recorded

interview, what is he saying? What is he telling the

detectives? Ruben? Yeah, 1 know him. I last saw him

about a week before his death. How did you learn of

Ruben and Warren' s death? Through our friend, Alex

Robinson. I wasn' t there on Friday. I wasn' t there or

Saturday. I have never been inside the apartment. 
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Well, the interesting thing is, at this point, the

detectives, basically, confront him, and they say, hey, 

you know what? You are not telling us the truth. You

need to come clean. You need to step up, and he nods

and he agrees, " Yeah, I' m not telling the truth." So, 

they continue to work with Mr. Jackson. They continue

to question him and slowly, eventually, the lies start

to fade away and the truth starts to come into focus. 

Now, I would submit that what is going on here is

not that he is telling the whole truth. He didn' t tell

the whole truth to the detectives ever, but what he

eventually told them was closer to the truth, and at

least the critical parts, that he was there when both

of them died; he was there that Friday and on Saturday; 

and he had been in the apartment, at least those

statements are true. Eventually, the lies start to

fade away, and you get into some, some element of truth

even if it is not the whole truth. You also have, as

evidence of his involvement, again, Pierre Spencer' s

testimony. 

Now, for all of those reasons, you know that both

Smith and Jackson are involved in these crimes. 

Well -- and I submit to you, it is very clear from

Pierre Spencer' s testimony exactly who did what. Aside

from that, how does their involvement make them an
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accomplice? This is an important instruction. This is

not the entire instruction, but it bears reading out

loud because it is one of the most important

instructions that you are going to get. 

A person is an accomplice if, with knowledge that

it will promote or facilitate the commission of the

crime, to either solicit, command, encourage, or

request another person to commit the crime or aid or

agree to aid another in planning or committing the

crime. You can be present at the scene and ready to

assist by your presence, and in so doing, you are

aiding in the commission of the crime. You don' t even

have to be at the scene of the crime to be an

accomplice. 

Now, how does that fit in with the charges that

you have before you? You have -- each defendant is

charged with two counts of Aggravated Murder, one for

each victim. Each defendant is charged with two counts

of First Degree Murder, what we call Felony Murder. 

You are committing a felony. In the course of that

felony, you cause the death of -- if you are an

accomplice, you cause the death of someone who is not

the participant, the robbery and the burglary. 

What I' m going to do is kind of go through the

charges backwards because logically it makes sense, to
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understand why they are involved, why they are an

accomplice to the burglary and the robbery. It becomes

very obvious as to why they are then also guilty of the

murders. 

Starting with Count 6, we have to prove that on

September 22, 2007, the defendant -- and the

instruction actually reads " or an accomplice" -- 

entered or remained unlawfully in the building at

9315 South Ash, Apartment C. Right? There is no doubt

that someone was in that apartment. They may have -- 

may or may not have entered unlawfully, but they

certainly remained unlawfully. It is safe to say that

once Ruben Doria has a gun pointed to his head, once

he' s tied up with duct tape, they are welcome to run

out. They are at that point obviously remaining

unlawfully. It was with intent to commit a crime

against a person or property therein. No dispute

there, right? 

We have the laptop that is missing and even the

people going into the crime scene immediately notice

that was gone. Some plants were missing. Two people

hacked, butchered to death. There is no doubt that

there was the intent to commit a crime inside. 

There is also no doubt that the defendant or an

accomplice was armed with a deadly weapon, right? You

State v. Smith and Jackson - Trial - Volume 14



1

410 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1901

have two dead bodies. It' s pretty obvious. 

There is no dispute that it happened in the state

of Washington. For all of those reasons, you know that

these defendants are guilty of Burglary. 

What about the Robbery? Very similar. 

September 22, 2007, there is this unlawful taking of

property not belonging to the defendants from the

person or in the presence of Ruben Doria. No dispute

about that. 

Obviously, it was done with intent to commit

theft. It was against Ruben' s will, or by the use or

threat of force. The force or fear was used to obtain

possession or prevent resistance from the taking. 

Someone was armed with a deadly weapon. Again, there

can be no dispute that whoever did this was armed with

a deadly weapon, and that the acts occurred in the

state of Washington. 

You compare those elements and what must be

proved, and you plug Jackson' s statement in. Again, 

Jackson is not telling the entire truth. Even if you

100 percent believe Darrell Jackson, here is why he is

an accomplice. He admits that he went with the others

to do a lick on Friday. He denied at least initially

being an active participant in the planning, but he

knew that they were going there so that the others
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could do a lick. His role was to get the others

inside. Sounds an awful like agreeing to aid in

committing -- agreeing to aid another in committing the

crime, doesn' t it? That makes Jackson an accomplice. 

In addition to what he did on Friday, he actually got

the others in on Saturday. 

Also, at some point during a statement to

detectives, he claimed he was just the lookout. Well, 

that makes him guilty. That makes him an accomplice. 

That makes him an accomplice to the robbery and to the

burglary. At that point, if he is just a lookout, he

is present at the scene, and he is ready to assist by

his presence being a lookout, telling the others if

someone is coming, and it is aiding in the commission

of a crime. Then, of course, bringing the plants

downstairs, further evidence of aiding in the

commission of the crime of robbery and the crime of

burglary. 

Smith, again, his statement is even farther than

the truth, farther from the truth than Jackson' s. Ever

if you take Smith' s statements and assume for the sake

of argument that it is true, he is talking about a

plan. Killing was not part of the plan. What you can

gather from that is, there was a plan. Smith knew

about what the plan was. Smith was a part of the plan. 
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Smith played a role in the planning. How does that fit

in with the accomplice liability instruction? Aids or

agrees to aid another in planning the crime. It

doesn' t matter if he is present at the scene or not. 

Even if you take Smith' s statements to be true, which

you should not, he is still guilty of the robbery. He

is still guilty of the burglary. These other quotes

from Smith, again, just demonstrate further that he is

active, he is participating in the planning of the

robbery and the burglary. He didn' t have a way to pay

the rent, what are we going to do? We' re going to hit

a lick together. Again, that sounds an awful lot like

Smith has knowledge that it will promote or facilitate

the commission of the robbery or the burglary, and he

is agreeing to aid in planning or committing the crime. 

Now, the other thing, the more subtle thing is, he

is saying, hey, I used this cell just before the others

left. Well, he was there the night before when the

cell was activated. He has to know what the cell is

going to be used for. He is the last one to possess

the cell phone before the others leave. Even if you

believe what he is saying, what he is, essentially, 

saying, reading between the lines, is, hey, I gave the

others the cell phone. I did that knowing that it

would plan or facilitate the commission of a crime. 
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That, by his own statement, makes him an accomplice. 

It is interesting to note that he is also the one that

brings Pierre Spencer into this. Even if you believe

him, that he wasn' t there, he didn' t go along, he

didn' t want to involve himself in this, he is still

bringing the transportation element, Spencer' s car, 

into the equation, and he is doing so, so that this

crime can be committed. 

Now, at the end of the day, you might not believe

Pierre Spencer, you might not believe Darrell Jackson, 

or you might not believe Tyreek Smith. The Judge has

instructed you that you are not to use Smith' s

statements against Jackson or Jackson' s statements

against Smith. I' m not suggesting that you should. It

is absolutely worth noting that the common thread among

Smith, Spencer, and Jackson, what do they all say? 

Hey, it wasn' t me. No, no, no, not me. I' m just on

the outside of the bubble here. These other two guys, 

they are the bad guys. They are the ones that did it. 

It' s as though it is some kind of train wreck that they

are powerless to stop and, yet, can' t take their eyes

away from it. How did I get over to that apartment? I

don' t know Ruben. Oh, yeah, the others. All three of

them have in common the fact that they are pointing to

everybody else involved, but themselves, for
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responsibility in this crime. 

How does all of this tie into the concept of

Felony Murder, Counts 3 and 4? Here' s what we have to

prove -- right? -- we have to prove that the defendant

or an accomplice was committing robbery or burglary and

that they caused Ruben Doria' s death in the course and

furtherance of such crime -- Ruben was not a

participant -- and that the acts occurred in the state

of Washington. 

Think about just the first element, someone

committing a robbery? Again, absolutely. They stole a

number of items of property by force from Ruben Doria

from inside of his apartment. Someone committing a

burglary? Absolutely. We have to prove that the

defendant or an accomplice caused Ruben' s death in the

course and furtherance of such crime, there is no

dispute that Ruben' s death was caused in the course and

furtherance of the robbery, the burglary. They have to

prove that Ruben Doria was not a participant -- that is

a given -- and that the acts occurred in the state of

Washington. It' s the same thing with Count 4, right? 

The Felony Murder, the Murder in the First Degree, 

involving Warren Abrazado. 

So, here, again, is where it all ties together

with the whole accomplice instruction. We don' t have
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to prove that any of these people intended for

Counts 3 and 4. We don' t have to prove that anyone

intended to cause a death. We just have to prove that

they are an accomplice to the robbery or the burglary. 

Once you understand that, the rest of it is academic. 

They are guilty of murder. Someone' s death was caused

in the course and furtherance of or immediate flight

from the commission of these felonies. It makes them

guilty of murder. It doesn' t matter if they planned

it. It doesn' t matter if they intended it. All it

matters is that they are involved in the robbery or the

burglary as an accomplice. 

Now, that is different from being an accomplice

for Counts 1 and 2, the Premeditated Murder. In order

to be an accomplice to Premeditated Murder, you have to

actually know that someone is going to commit a murder, 

okay. That has to be part of the plan that you are

involved in, that you are aware of, and that you are

willing to participate in. 

By the way, it' s interesting to note that you have

received an instruction as to what the defense to

Murder, especially for Counts 2 and 3 might be -- I' m

sorry, 3 and 4. They did not commit or encourage the

homicide. This, again, would mostly apply t 

Tyreek Smith if you believe his story and that he
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wasn' t armed with a deadly weapon. 

Well, Tyreek Smith, of course, did commit or

encourage a homicide. He was armed with a deadly

weapon. He had reasonable grounds to believe that the

others were armed. Remember, at what point did he back

out when he heard there was going to be a pistol

involved? He was involved in the planning and the

robbery up to that point. Be had to know that the

others were going to be armed. 

He also had to know that there was a reason to

believe that death or serious injury was likely to

result. Guns or no guns, knives or no knives, robbery

is a dangerous business. Burglary is a dangerous

business. You can' t go in to commit a robbery or a

burglary and not expect that it' s likely that someone

is going to be hurt. 

It is worth noting, of course, that Smith didn' t

tell the truth, and it' s worth noting that the defense

in this case has the burden of proving this defense. 

If you believe he is otherwise guilty of the Felony

Murder, you then have to take it to the next level and

say, you know what? I believe Tyreek Smith is probably

telling the truth before you can even consider this

defense. 

Now, about the Premeditated Murder, we have to
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show that on the day in question, the defendant or an

accomplice acted with intent to cause the death of

Ruben for Count 1 and Warren for Count 2. We know that

that is true for a number of reasons. We will talk

about that in a minute. We know that -- we have to

show that there is premeditation and that these victims

died as a result of the acts of the defendant or an

accomplice and that the acts occurred in the state of

Washington. 

What evidence do we have of premeditation? There

has not been any testimony about, gee, we bought the

knife or we got the gun knowing that we were going to

go in and take a life. Well, that is not required to

demonstrate premeditation. What we do have is a

bringing of a knife. The question that you have to ask

yourself is, why bring a knife? You don' t need it for

intimidation. You already have guns. In fact, you

have two of them, a . 357 and an SKS. Why bring the

knife unless you intend to use it? 

He did intend to use it. The advantage of the

knife over the gun is, a knife doesn' t make noise. 

Remember, Mr. Smith was concerned about noise. The

stereo gets turned up. It is something that is

weighing in the back of his mind. He doesn' t want

anybody else to hear what is going on inside that
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apartment. He brings a knife. The only reason that he

could have brought that knife, tucking it into his belt

loop, as if he intended to use it, because he didn' t

need it for any other purpose. 

Hitting Ruben on the head, now, remember, he is

going into this apartment -- Mr. Smith is -- knowing

full well that Ruben knows Jackson. It won' t be hard

for Ruben to identify the people that did this to him. 

If he wants to avoid the police being called because he

thinks that Ruben is not going to report his own

marijuana growing operation, he shouldn' t be hitting

him on the head. The fact that he is hitting him on

the head tells you that he doesn' t care if Ruben plans

to call the police or not. He has already made up his

mind. Ruben is going to die. We can antagonize him. 

He can beat him. We can butcher him all we want. In

the end, he won' t be left to tell the tale. 

Again, when you plug this into the definition of

premeditation, you will notice that the word " plan" 

does not appear in there, thought out beforehand. The

killing may follow immediately after the formation of

the settled purpose more than a mere moment in time. 

There is evidence of premeditation, right there. 

Tyreek Smith announces to Darrell Jackson in

Pierre Spencer' s presence, hey, we can' t leave any
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witnesses. These guys recognize our face. They know

where we live. We can' t leave any witnesses. 

Now, it was right after Tyreek Smith said this

that you have the knock at the door that was Patrick

Baska. There is more than a mere moment in time that

transpires between Tyreek Smith announcing to the

others that they can' t leave witnesses when he comes

back to finish the task that he has decided that he is

going to undertake. 

When Tyreek Smith tells these other two that we

can' t leave witnesses, it is one of the few true

statements that Tyreek Smith has ever made about what

happened that day. Tyreek Smith made a point of not

leaving witnesses. Tyreek Smith had settled on his

purpose, and he carried it out. The repeated stabbing

also is evidence of premeditation. If this had been

one or maybe even two stab wounds, it might be

reasonable to say, you know what? There was an intent

to kill, but thought beforehand, more than a mere

moment in time, at what point that you are stabbing

someone over and over and over and over and over again

has there been more than a mere moment in time? At

what point do you inflict wounds like this and you

haven' t settled on your purpose? Tyreek Smith had

absolutely settled on his purpose. There can be no

State v. Smith and Jackson - Trial - Volume 14



1

0 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

0 25

1911

doubt the number of wounds alone resolved that issue. 

When Tyreek Smith is done stabbing Ruben, himself, 

he is not content to leave it alone. He hands the

knife off to others. Why do you think he was doing

that? He wanted everybody to be involved in this just

as much as he was. He wanted everybody to be just as

legally guilty as he was. In for a penny, in for a

pound, right? So, he hands the knife off to others. 

He had to have thought out at some point more than a

mere moment in time beforehand what he wanted the

others to do with the knife. Legally, that is

premeditation. 

Well, the same thing applies for Warren' s death. 

Now, the interesting thing about Warren' s death is

this, they didn' t know that Warren was going to come

home. They went in, and they had the purpose, hey, we

are not going to leave any witnesses. Warren happens

to come home at the wrong place at the wrong time. It

is much like saying -- it is much like giving a gun to

someone and saying, hey, the next person that comes

around this corner, shoot them and kill them. You may

not know that anyone is going to come around the corner

much less who it is going to be. When they do, and you

take their life, it is no less thought out beforehand, 

it is no less premeditated, because he didn' t know for
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sure who it would be, or if it would happen. The fact

of the matter is, they had more than a mere moment in

time to decide, hey, whoever is coming in here, whoever

is going to be a witness, they need to die. We can' t

leave any witnesses. Again, the repeated stabbing of

Warren Abrazado is further evidence of premeditation, 

not just the wounds to his throat, but the three wounds

that you see there to his back. 

For all of those reasons, you know that each of

these defendants is also guilty of Aggravated Murder

and Premeditated Murder. 

There are some aggravating factors that you have

been given instructions on as well. I submit that once

you determine these defendants are guilty of

Premeditated Murder, the aggravating factors, by common

sense, must apply. 

Murder is committed to conceal the commission of a

crime -- burglary, robbery -- or to protect or conceal

the identity of any person committing the crime. More

than one person was murdered, and the murders are part

of a common scheme or plan. Again, pretty obvious. 

Murder was committed in the course of, furtherance of, 

or an immediate flight from Robbery in the First Degree

or Burglary in the First Degree. Again, the

aggravating factors are pretty obvious once it is

State v. Smith and Jackson - Trial - Volume 14



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1913

understood why they are guilty of the premeditated

murders. 

A couple of notes about the phone records, there

is this call that you see in the phone records to

Ruben' s voice mail at 2: 08 in the afternoon from his

own cell phone. This was an extensive call. This went

on for a while. This is only minutes after Mr. Baska

left. I submit to you that it' s not clear from the

evidence, but the inference you can draw from that -- 

what probably explains it is, they are calling -- they

are using Ruben' s own phone to call his voice mail. 

They are trying to delete the voice mail messages and

the call history. They are not sure if the phone is

ever going to be recovered or not. They are trying to

cover their tracks. In so doing, they are calling

Ruben' s voice mail and deleting what evidence they can. 

The call to Ruben' s cell phone from the

Ramsey Larbi phone at 4: 21, this is the one four

minutes before the call to Auntie Cheryl and

Uncle Corey, right? I submit to you that what is going

on here -- remember, they dropped the Isuzu Trooper off

at the Emerald Queen Casino. They come back to the

Sage Terrace Apartments, and they realize that they

left the gloves back at the crime scene. 

I submit to you that what is going on here is

State v. Smith and Jackson - Trial - Volume 14



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1914

Tyreek Smith still has Ramsey Larbi' s cell phone. He

also realizes, hey, we forgot to get Ruben' s cell. He

is in the apartment, and he is calling Ruben' s cell

trying to hear the ring, trying to figure out where it

is at. He eventually recovers it. That' s why Ruben' s

cell phone was also never found. 

Stab wounds to Warren' s back, I don' t have an

explanation for you as to why those are. 

Pierre Spencer didn' t describe them. Spencer is going

up and down the stairs. He was going in and out of the

apartment. It' s possible that before they left, 

someone stabbed Mr. Abrazado again in the back. Its

also possible that Tyreek Smith did that when he

returned to get the gloves, but we will never know for

sure. 

Now, you have been given an instruction on " a

reasonable doubt." A reasonable doubt is one for which

a reason exists and may arise from the evidence or lack

of evidence. I would submit to you that a reasonable

doubt is very much like a puzzle. Let' s say, one day, 

you are given a puzzle, and someone tells you, hey this

is a puzzle of downtown Portland. Someone else says, 

it' s downtown Seattle. Someone else says, no, it is

downtown Tacoma. You have no idea. You can' t be

convinced beyond a reasonable doubt that it is any of

State v. Smith and Jackson - Trial - Volume 14
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the three cities. 

So, you start putting the pieces of the puzzle

together. You see a mountain. It kind of looks like

Mount Rainier. Maybe it is Mount Hood. You are

leaning towards Tacoma or Seattle, but you can' t be

convinced beyond a reasonable doubt that it is not

Portland. 

Some of the buildings start coming into focus. 

You still don' t know for sure which it is, but it is

starting to look a lot more like Tacoma or Seattle. 

You still can' t be convinced beyond a reasonable doubt. 

You think that you probably know what it is. 

You continue putting the puzzle together, and

there comes a point long before you have all of the

pieces, long before every piece is in place, long

before every question and every doubt is answered, and

as long as the right pieces of the puzzle are there, 

you can be convinced beyond a reasonable doubt that

what you are really looking at is Seattle with Mount

Rainier in the background. And so it is with this

case, from there, you can fill in the rest of the

pieces. 

You may have a question in the back of your mind

as to exactly who it was that plunged the knife over

and over and over and over again into Ruben or Warren. 

State v. Smith and Jackson - Trial - Volume 14



4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1916

In the end, it doesn' t matter because you have the

right pieces of the puzzle. You have the accomplice

liability instruction. The right pieces of the puzzle

are there, and the case has been proved beyond a

reasonable doubt. 

Where that leaves you, if you follow the Court' s

instructions, we would urge you to return a verdict in

this case that represents the truth, that is, a verdict

to guilty of Count 1, Aggravated Murder; Count 2, 

Aggravated Murder. We would urge you to return a

verdict that represents the truth, and that is a

verdict of guilty to Counts 3 and 4, Murder in the

First Degree, the Felony Murder; and, finally, we' re

urging you to return a verdict of guilty as charged to

the Burglary and Robbery as well. 

Thank you. 

THE COURT: Ladies and gentlemen, we are going to

take a recess now for about 15 minutes, and then you

will come back and, hear the closing argument of defense

counsel. Please do not discuss the case. 

Thank you very much. 

Off the Record - Recess.) 

THE COURT: Welcome back, everyone. Please be

seated. 

Are we ready for the jury? 

State v. Smith and Jackson - Trial - Volume 14
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MR. COSTELLO: Yes. 

MR. NESS: Yes. 

THE COURT: Great. Mrs. Winnie. 

Whereupon, the following
proceedings were held in the

presence of the jury). 

THE COURT: Welcome back, everyone. Please be

seated. 

Ladies and gentlemen, now please give your

attention to the closing argument on Mr. Thomas Weaver, 

Junior, on behalf of the defendant, Tyreek Deanthony

Smith. 

Mr. Weaver. 

MR. WEAVER: Thank you, Your Honor. 

I' m a movie fan. I love movies. This is a good

time to be a movie fan. I' m sure that many of you

watched the Academy Awards a couple of days ago. There

were 24 films in the major categories ignoring all of

the documentaries and the short film. I saw 16 of

them. I had some pretty strong opinions, and I

actually was pretty pleased with the Academy Award

results. 

I want to talk about one of the films that had a

lot of nominations, but didn' t win any awards briefly. 

That movie is " Doubt." It got five nominations. The

basic plot of " Doubt" involves a Catholic priest who

State v. Smith and Jackson - Trial - Volume 14



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1918

comes under some suspicion that he may have molested a

child in the Catholic school where he works. He is

accused by the nun, slash, principal of the school, who

is played by Meryl Streep. Both Meryl Streep and

Philip Seymour Hoffman, who plays the priest, both

received Academy Award nominations. 

Those of you who have seen the movie, there is

really no resolution in the movie. You never really

find out if he did it or not. You walk out of the

movie theater and you turn to your family member, your

spouse, or whoever you are with, and you say, " So, what

do you think? Did he do it or not ?" You never really

know. I have talked to several people that have seen

the movie that are convinced that he is guilty. I have

also talked to several people that are convinced that

he didn' t do it. Ultimately, you guys are in kind of

that situation. 

None of you were there on September 22nd. You

don' t know what happened. You all have your doubts. 

You know, there is a phrase in the movie " Doubt" that

keeps coming up over and over again. Meryl Streep says

it several times. She says, " The opposite of " Doubt" 

is " certainty." I am asking you at this time to ask

yourself, what do you know with certainty about what

happened on September 22nd? Anything you don' t know

State v. Smith and Jackson - Trial - Volume 14
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with certainty is something that you have a doubt

about. 

Now, you have a jury instruction that talks about

doubt. It says that the defendant is presumed innocent

unless you are convinced of his guilt beyond a

reasonable doubt. So, when you go back into that jury

room, the first thing that you should be asking

yourself is, what are my doubts? And then taking that

same jury instruction, it talks about what a reasonable

doubt is. A reasonable doubt is one for which a reason

exists. You ask yourself, is this a doubt for which a

reason exists? Because the presumption of innocence

requires that you give all doubts to the defendant. If

those doubts are reasonable, the presumption of

innocence requires you to find the defendant not

guilty. 

You guys are a lot like the movie - viewers in

Doubt." You are not going to know for sure whether

you will reach the right verdict. There is no way that

you will ever know at least as far as what the factual

scenario -- what really happened is. You can have

certainty as to the legal result. You can know, 

working as a collective of 12 people, you can know

whether you have resolved all of your doubts to the

point where they are no longer reasonable doubt. If
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you have reasonable doubts, you can find the defendant

not guilty. If any of your doubts are reasonable

doubt, any of your doubts are a reason which -- if any

of those are doubts which a reason can be given, your

legal obligation is clear. 

The word " duty" appears over and over again in the

jury instructions. It appears twice in the very first

paragraph of Jury Instruction No. 1. You have a duty

to decide the facts. You have a duty to accept the

law. You have a duty, and your duty is to review these

facts in light of the doubts that I know that you will

have and to evaluate those facts, to determine their

reasonableness. If you have a reasonable doubt, your

duty is clear. You write the words " not guilty." 

Now, what I want to do -- my closing arguments can

be divided into three basic sections. I' m going to

give you a general overview of some legal concepts and

terms. I have actually started doing that. Then, I' m

going to spend the rest of share of my argument talking

about the facts because you have heard three weeks of

testimony, and you need to sift those down into what is

important. And then, finally, I' m going to talk about

how you apply those facts to the law. You have gotten

a big packet of Jury Instructions. What is it? 40

jury instructions? 39? Something like that. You have

State v. Smith and Jackson - Trial - Volume 14
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heard them once very quickly from the Judge yesterday. 

It is not easy to sift this out. I' m going to try and

help you out. 

I talked to you about your duty. You have a duty

to accept the law regardless of what you believe the

law is or ought to be. I talked to you about this

during jury selection. I told you there were going to

be some legal concepts that you may not necessarily be

comfortable with. As we go along, I may hit upon a

couple of those. 

Each of you took an oath. You took two oaths. At

the beginning of this trial, you took an oath to answer

questions honestly during the jury selection process. 

That' s how we got to you 14 in this box. And then

after you got in the box, you took a second oath, that

you were going to decide this case based upon the

evidence and accept the law from the Judge. 

Now, I know when you guys get back into your homes

after this trial is over, you' re going to be scratching

your heads over some of these things. You may have

questions for me afterwards. I have had jurors tell

me, I still don' t understand this concept. You are not

legal scholars today. You are not trying to resolve

all of the issues of the world. You are trying to

decide one case. Your role is to apply the law. 
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Tyreek Smith, of course, is presumed innocent and proof

must be beyond a reasonable doubt. A reasonable doubt

for which a reason exists. 

I have talked about your duty to accept the law. 

You also have a duty to decide the facts. You are the

decider of the facts. You decide what is true and what

is not true. The Judge has given you several things

that you can consider in making that determination. Of

course, most of the testimony that -- most of the

evidence that you have heard comes from the witness

stand. People have come in here, sat in this chair, 

and taken an oath to tell the truth. It is your

decision to decide if they have followed through on

that oath. You also have some exhibits. You will be

able to take those exhibits back into the jury room and

look at them. 

Regarding the witnesses who took the stand, the

Judge, like I said, has given you several guidelines.. 

These are not hard and fast guidelines. You can use

criteria you want to determine the credibility of the

witnesses. Things that you should consider, the

opportunity of the witness to know the things that he

or she is testifying about; the ability of the witness

to observe accurately; the quality of the witness' s

memory while testifying. I' m going to stop here for a
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second. 

You have heard from several witnesses in this

case: Sharon Lightner, Natausha Sabin -Lee, 

Patrick Baska. The way that they sat called into

question their credibility. 

The quality of the witness' s memory while

testifying. When Pierre Spencer says, I don' t recall. 

How many times did he say, " I don' t recall, sir. I

don' t recall, sir "? I almost wished that I kept a

little tally. 

The manner of the witness while testifying. Any

personal interest that the witness may have in the

outcome. We will talk about Pierre Spencer on that one

in particular. 

Any bias or prejudice that the witness has shown. 

We have heard from a lot of people. Some of them are

friends of Mr. Smith and Mr. Jackson. Some of them are

friends of Mr. Doria and Mr. Abrazado. Those are

biases. 

The reasonableness of the witnesses statements in

the context of other evidence. You don' t have to take

the witnesses' statements at face value. You can

dovetail those statements with everything else that you

heard in order to determine whether that witness is

credible. 
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You know, we have a timeline here. Our essential

timeline is about 24 hours on the 21st and 22nd of

September. You didn' t hear from any witness who knew

all of the facts about what happened in that 24 - hour

period. Every witness came in and gave you just a

little piece. The prosecutor calls it a puzzle. In a

sense, that' s right. You have a little piece of the

timeline. No one witness knows the entire timeline. 

You have that advantage. You can apply that. 

A couple more legal concepts. You have in this

case, essentially, three potential eyewitnesses to the

crime. You have Pierre Spencer whom you heard from; 

you have Darrell Jackson; and Tyreek Smith, both of

them are sitting in front of you. You have potentially

three eyewitnesses to the crime. 

Now, each of those three people has given you

information, but it has come about -- the information

that you have gotten from those three people has

differed in significant ways. The ways that you

receive the information affects not just how you

perceive it, but it affects how the law treats it. 

Let' s talk about Tyreek Smith' s statements. First

of all, let me talk about the fact that he did not

testify. We talked about this in jury selection. This

is one of those legal concepts that some people are not
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comfortable with, but it is a duty of yours that you

have to accept the law. This is something that the

Judge has told you. The defendant is not required to

testify, and you may not use that fact to prejudice the

defendant in any way. You can' t consider it. You

can' t discuss it. When you get back there, it cannot

be a factor in your deliberations at all. 

However, you did hear through the detectives, 

Detective Davis, Detective Turner -- you did hear

statements that Mr. Smith made when he was arrested on

January 16th and 17th. The Judge has given you an

instruction that says you can give such weight and

credibility to those statements as you see fit. In

other words, it' s as if he testified. You could decide

whether it is credible or not credible. You are

weighing his testimony the same as if he got on the

witness stand. 

Darrell Jackson' s statements are even more

difficult for you. I don' t envy your task in this

case. You have two jury instructions that deal

directly with the issue of what to do with Darrell

Jackson' s statements. First of all, you have an

instruction that says a separate crime is charged in

each count, and you must decide each count charged

separately against each defendant. You have six counts
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on Tyreek Smith and six counts on Darrell Jackson. You

have to make 12 decisions. It' s actually more

decisions than that if you count the aggravating

circumstances and the deadly weapon enhancement and the

firearm enhancement. If you start counting how many

decisions you have to make, you are making a lot. Each

decision you make has to be made separately. It has to

be made unanimously. A jury acts only as a unit of

one. You are 12 equal parts of a whole. If your vote

is 11 to 1, you don' t have a verdict. You have

nothing. 11 to 1 equals nothing. 

Now, the next instruction is going to be maybe

your hardest task as far as intellectual thought. You

may consider a statement made out of court by one

defendant as evidence against that defendant, but not

as evidence against another defendant. 

So, you heard yesterday some statements that

Darrell Jackson has alleged to have made to law

enforcement. You also heard from Detective Davis and

Detective Turner about some statements alleged to have

been made by Tyreek Smith. 

When you go back into the deliberation room, when

you are discussing Tyreek Smith, it is as if Darrell

Jackson didn' t say anything. You cannot discuss what

Mr. Jackson said to law enforcement when you are
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discussing Tyreek Smith. The reverse is also true. 

When you are discussing Tyreek Smith -- I' m sorry, when

you are discussing Darrell Jackson, you cannot consider

what Tyreek Smith told to law enforcement. It is

almost like you are two separate juries. 

I would suggest to you, recommend to you -- 

ultimately, how you guys deliberate is up to the 12 of

you. I would recommend to you that you try and make a

clear division in your deliberations. For the next

30 minutes, we are only going to discuss Tyreek Smith. 

We are not going to discuss Darrell Jackson at all. In

30 minutes, we will switch it up, whatever. Otherwise, 

you are going to start intermingling the evidence. 

I have emphasized to you from the first moment

that I met you that you have to accept the law

regardless of what you believe that the law is or ought

to be. This is something that you have to accept, that

what Darrell Jackson said to law enforcement cannot be

used against Tyreek Smith. What Tyreek Smith said to

law enforcement cannot be used against Darrell Jackson. 

You are like a jury of 24 instead of a jury of 12. 

Another legal concept, Premeditation. 

Premeditation" means thought over beforehand. This

applies to Counts 1 and 2. Both defendants are charged

with Premeditated Murder of Mr. Doria and Mr. Abrazado. 
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By the way, you have heard us refer to the phrase

of " aggravated murder." They are actually charged with

First Degree Premeditated Murder with Aggravating

Circumstances, which is really a long phrase. We

sometimes shorten it to Aggravated Murder, but the

technical name of the crime is the long one. It is

First Degree Premeditated Murder with Aggravating

Circumstances. You can theoretically find that it was

Premeditated Murder without Aggravating Circumstances. 

When you are back there deliberating on Premeditation, 

you have to decide independently as to Mr. Smith and

Mr. Jackson, what did they do, what did they

premeditate, what was their deliberative process. You

have a jury instruction that defines that. 

The next concept that I' m going to discuss with

you is " accomplice liability." I suspect that you are

going to read this instruction several times back in

the deliberation room because a lot of what is going on

here depends on who is an accomplice and what they are

an accomplice to. I want to comment on the word " the." 

You' ll notice that I put it in bold and underlined and

all capitalized because I can' t tell you -- I said you

are not legal scholars. A lot of legal scholars have

put a lot of -- have killed a lot of trees talking

about the word " the" in this instruction. The word
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the" is very important in this instruction. A person

is an accomplice to a crime if, with knowledge that it

will promote or facilitate the commission of the crime, 

that he either solicits, commands, encourages, or

requests another person to commit the crime or aids or

agrees to aid another person committing the crime. 

You are an accomplice to a crime when you

knowingly are an accomplice to the crime. A person is

not a general accomplice. You can' t just run around

out there and say, you know, that is a good idea. 

Robbery is a good idea. We should rob somebody. You

can' t be an accomplice to a general idea. You have to

be an accomplice to the specific crime that you are

being charged with. 

Robbery in the First Degree and Burglary in the

First Degree, these two charges -- by the way, 1 agree

with something that Mr. Blinn said. He suggested to

you that it might make sense to work backwards through

the charges, to start with either robbery or burglary, 

and then work backwards. I agree with him. 

Conceptually, that makes sense. When you go back

there, assuming that you follow the invitation of both

of us, and you talk about this legal concept of First

Degree Robbery and First Degree Burglary, you are going

to notice something important about these two charges. 
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They both require a deadly weapon. 

Now, First Degree Robbery can be charged -- you

can find it three ways, that the accomplice was armed

with a deadly weapon, or the accomplice displayed what

appeared to be a firearm or deadly weapon, or that the

accomplice inflicted bodily injury. 

Now, why do I point that out? First Degree

Robbery has a nickname in colloquial speech. Its

sometimes called armed robbery because it does require

some form of either weapon or injury. First Degree

Burglary also has a nickname. It could either be

called armed burglary -- it actually more often goes by

the nickname strongarm burglary -- you may have heard

that phrase -- because, again, it requires a deadly

weapon. 

Now, I want to back up. The crime here, if we are

trying to decide whether Mr. Smith is guilty of First

Degree Robbery or First Degree Burglary, the crime -- 

let' s just talk about robbery for a second., The crime

is armed robbery. 

MR. COSTELLO: Objection. That is a misstatement

of the law. The crime is Robbery. 

MR. WEAVER: Robbery in the First Degree. 

THE COURT: The crime is Robbery. 

MR. WEAVER: Your Honor, I would like to have the
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jury excused. 

THE COURT: Ladies and gentlemen, please excuse us

for a few minutes. Do not discuss the case. 

Whereupon, the following
proceedings were held outside

the presence of the jury.) 

MR. WEAVER: Your Honor, I would note the time is

11: 24. I' m wondering if we should send the jurors to

lunch. 

THE COURT: Well, we can, but you wanted to

discuss this first. 

MR. WEAVER: I do want to discuss it, but I guess

I' m wondering -- I know that we have a juror that needs

to be somewhere at 11: 30. I guess it is up to the

Court. 

Your Honor, the way the charging document is

charged, my client is charged with being an accomplice

to the crime of First Degree Robbery. He is not being

charged with being an accomplice to Second Degree

Robbery or general robbery, nor under the Felony Murder

crime is he being charged with general robbery. He is

being charged with being an accomplice to a First

Degree Robbery that in the course of or furtherance, of

someone died. 

I believe it' s a correct statement of the law, 

given the instructions that this Court has given that

State v. Smith and Jackson - Trial - Volume 14



1932

my client cannot be convicted if he is only an

accomplice to the general crime of robbery. He must be

an accomplice to the crime of First Degree Robbery, 

which requires either that he be armed with a deadly

weapon, displaying what appears to be a firearm or

deadly weapon, or caused bodily injury. That is what

the instructions that this Court has given are. That

is a correct statement of the law, and that' s what I

intend to argue to this jury. It is not enough that he

is a general accomplice to a robbery. 

THE COURT: Well, as we talked at some length

about this both off the record and yesterday when we

were talking about exceptions, the State has to prove

beyond a reasonable doubt that the defendant had

general knowledge that he was aiding in the commission

of the crime, not all of the elements of the crime, or

personally acted within the elements of the crime. The

crime we are talking about is robbery. 

MR. WEAVER: I disagree. 

THE COURT: Not Robbery in the First Degree. 

MR. WEAVER: The crime is First Degree Robbery. I

believe if the Court restricts my closing argument, I

believe that essentially means that when -- here' s the

problem under the facts of this case. My client -- if

we assume that his confession is correct, his statement
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is correct, he helps to plan a robbery. He goes to the

7- Eleven and is present when a phone card is purchased. 

Then, the discussion turns to guns and violence. At

that point, he says he wants out and he walks away. 

If the Court sustains the State' s objection and

allows the State to incorrectly argue that because my

client helped to plan and encourage a robbery, even if

he didn' t have any intention of anything involving guns

or violence to take place, then he is guilty, not only

of First Degree Robbery and First Degree Burglary, but

of Felony Murder. That is not a correct statement of

the law. He has to be an accomplice to the crime. We

have talked about Roberts and Cronin repeatedly in this

case, both on and off of the record. I think, if the

Court sustains the objection, we are in the exact same

problem that got Cronin reversed. 

THE COURT: I don' t think so. In that case, it

was a crime. 

MR. WEAVER: Except though -- even though the

Court has properly instructed the jury on the crime, it

is telling me that I can' t argue " the." I have to

argue " a." The fact that -- 

THE COURT: No. You have to argue the crime of

robbery, not just any crime. 

MR. WEAVER: It is Robbery in the First Degree. 
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That is what he' s charged with. That' s what the

information says. That is what the jury instructions

say. 

THE COURT: Right. In order to be guilty as an

accomplice, he has to participate in the crime of

robbery or aided or solicited. 

MR. WEAVER: I completely disagree with the Court. 

THE COURT: Well, that' s my ruling. 

MR. COSTELLO: Your Honor, I would urge the Court

to instruct Mr. Weaver further that he is not to

contend that it is the crime of First Degree Burglary

or the crime of Premeditated First Degree Murder, which

I' m confident that he wants to argue to the jury. 

Mr. Weaver seems to understand the law better than

the State' s Supreme Court, at least he would have this

Court believe that. The crime is Burglary, Robbery, 

Murder, not the elements of Murder that would elevate

it to First Degree Murder. I may admire Mr. Weaver' s

persistence, but he is misleading this jury, or trying

to. 

MR. WEAVER: I' m just telling the jury what the

Supreme Court said in Cronin and Roberts. 

THE COURT: Well, we disagree about that. Anyway, 

I have made my ruling. I will sustain the objection. 

Meantime, since it is now like 11: 29, we will
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break at this point and allow the jurors to take their

lunch break and be back at 1: 30. We will be at recess

until then. 

Off the Record - Recess). 

THE COURT: Welcome back, everyone. Please be

seated. Are we ready for the jury? 

MR. NESS: Yes. 

MR. WEAVER: Yes. 

THE COURT: Great. 

Let' s have the jury, Mrs. Winnie. 

Whereupon, the following
proceedings were held in the

presence of the jury). 

THE COURT: Good afternoon, everyone. Welcome

back. Please be seated. 

The objection is sustained. 

Mr. Weaver, please continue when you are ready. 

MR. WEAVER: Thank you, Your Honor. 

I' m going to be moving at this time to the facts

of the case. Before I move on, just to complete my

thoughts regarding the accomplice liability

instruction, you do have an instruction in your

packets, Instruction No. 10, that contains a full

statement of what accomplice liability is. I would

encourage you to read it and discuss it during your

deliberations. 
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I would also note that as to Counts 5 and 6, 

Mr. Smith is charged with First Degree Robbery and

First Degree Burglary. You have definitions of those

crimes. You are going to have to deliberate on the

question of whether you believe the facts support that

Mr. Smith was or was not an accomplice to either First

Degree Robbery or First Degree Burglary. 

Let' s talk about the facts. I have put a question

up here, has the State proved beyond a reasonable doubt

that Tyreek was -- Tyreek Smith was inside the

apartment on September 22, 2007? Now, the reason I put

that question up -- you won' t find that question

anywhere in your jury instruction packet. I' m going to

submit to you that this factual question -- it actually

is a combined question of law and fact, but this

factual question is the question upon which all of the

other instructions turn. How you answer this question

will determine what you do with the rest of the

instructions. If you don' t believe me, believe

Mr. Blinn because I was listening to Mr. Blinn' s

closing argument. Mr. Blinn' s closing argument was

65 minutes long. He spent 40 of those 65 minutes

talking about the facts. Of those 40 minutes, he spent

35 minutes talking about this question. He spent five

minutes on Mr. Jackson, total, in his factual part of
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his closing. He spent 35 minutes trying to answer this

question. This is the big question factually in this

case, was Mr. Smith inside the apartment -- and, here, 

I' m referring to Mr. Doria' s apartment, obviously -- on

September 22, 2007? 

Let' s start with some easy things. There was

nothing forensically or physically that ties him to the

apartment. We have no fingerprints. We have no DNA. 

We have no eyewitnesses other than arguably

Mr. Spencer. I' m going to spend quite a bit of time

talking about Mr. Spencer. We have no murder weapons. 

You have some exhibits in this case. There are no

knives. There are no guns. You have no computer. You

have no safe. You don' t have any physical evidence

that ties Mr. Smith to what happened inside the

apartment on September 22nd. 

Now, you have, basically, two versions of the

facts that you can consider in determining Mr. Smith' s

guilt. I say two versions because keep in mind, you

cannot consider Mr. Jackson' s version of the facts when

you are considering Mr. Smith' s guilt. What is

Mr. Smith' s statements? What is the basic plan that

Mr. Smith outlined to the police when he was arrested

on January 16th and January 17th, 2008? 

He told them that on Friday night, the 21st, 
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before the homicide happened, that they had talked

about doing a lick. He described them rolling around

the Blazer. He told him that the initial plan was for

them to go into the apartment to buy some marijuana. 

One of them was going to bust in and rob all of them to

make it look good. He said that this conversation took

place at the 7- Eleven on the corner of 92nd and South

Tacoma Way. He said that the other people purchased a

20- dollar phone card for a Virgin mobile phone. This, 

of course, is the presumably the Doroteo Arango phone

that you' ve heard so much about. This is what he told

the police. This is his -- the basic scenario that he

outlined to them. 

Now, at this point, you should be asking yourself

a couple of questions. You should be asking yourself, 

did Mr. Smith, by discussing this plan, by discussing

this robbery, or this lick, by being present when the

phone card was purchased, was he soliciting, 

commanding, encouraging, or requesting another person

to commit the crime of robbery on September 21st or, in

the alternative, did he aid or agree to aid another

person in planning or committing the Robbery on

September 21st? 

Now, keep in mind that on September 21st, there

was no robbery. There was some discussion of robbery. 
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According to Mr. Spencer, some people drove over to do

a robbery. According to Mr. Spencer, Mr. Jackson went

into Mr. Doria' s apartment. Instead of a robbery, he

purchased marijuana and walked out. Does what happened

on September 21st, when there was no robbery, does

Mr. Smith' s discussions with the others, does his

purchase of the phone card on the 21st, does that make

an accomplice to what happens on the next day, on

September 22nd? 

Let' s go back to Mr. Smith' s statements to law

enforcement. Mr. Smith went further and he said that

there was some discussion that one of them might have

to be hit with the gun to make it look believable. 

Once Mr. Smith heard the plan, specifically about

getting hit with a gun, he told them that he, quote, 

wanted out. He walked back to the apartment while the

others went to do the lick. Again, this is Friday

night, not Saturday. Friday, very late. Arguably, it

is early morning, Saturday morning. This is the night

that a robbery did not take place. 

Now, you, again, should be asking yourself some

questions. Does the fact that Mr. Smith said that he

wanted out and walked home, does that somehow stop him

from any further accomplice liability? Again, no

robbery took place on the 21st. Can Mr. Smith be an
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accomplice to the crimes of robbery and burglary when

he wanted out of anything to do with guns and violence, 

you know? His discussion was stealing marijuana. We

have heard evidence that he smoked marijuana. Almost

all of the participants smoked marijuana. Of course, 

Mr. Spencer said that he doesn' t. Does the fact that

he was okay with stealing marijuana, does that make him

an accomplice to what happens later where guns get

involved, where violence gets involved, and, 

ultimately, where death gets involved? 

Question, where did Mr. Smith spend Saturday

night? According to Mr. Smith, he went to Sharon

Lightner' s apartment on Saturday. He heard the Blazer

pull up because the Blazer had a loud muffler. I' m

going to stop for a second. 

You heard Mr. Spencer say that he owns a Blazer, 

and he confirmed that, yes, it has a very loud muffler. 

Continuing with Mr. Smith, Mr. Smith looked out

the kitchen window from Lightner' s apartment, confirmed

that it was the Blazer. The Blazer made a right -hand

turn on South Tacoma Way at approximately between 10: 00

and 11: 00 when they left in the Blazer. Mr. Smith

spent the night Saturday night in Lightner' s apartment

with her roommate, Chenelle Williams. 

Let' s go back to Sharon Lightner' s testimony. I
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will concede that Ms. Lightner was not the most lucid

witness that you heard from. However, she did describe

a day in late September, definitely after Labor Day and

definitely after her conversation with Mr. Smith where

he told her that he was going to be coming into some

weed. On a day soon thereafter, which, although she

can' t say the exact day, Mr. Smith came over and was

acting very strange. He kept looking out the window, 

going to the window and looking to see what was going

on. On that same night, he spent the night in the

room, the bedroom, of Chenelle Williams. 

Now, can I prove to you that this is the same day? 

No, I can' t. Ms. Lightner was, like I said, not one of

the most credible witnesses that you ever heard. 

However, keep in mind, I don' t have to prove anything

to you. Mr. Smith doesn' t have to prove anything to

you. The State has to prove his guilt beyond a

reasonable doubt. Is there a doubt for which a reason

can be given that Mr. Smith told the truth when he said

that he spent Saturday night in Ms. Lightner' s

apartment? 

Let' s talk about the phone records. First of all, 

the State is relying very heavily on the fact that

there are some phone calls done on the Pancho Villa

phone that would not be, in any realistic sense, made
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by anyone other than Mr. Smith. Who other than

Mr. Smith is going to call his uncle in Georgia? Who

other than Mr. Smith is going to call his aunt in

Georgia? To a lesser degree, but still relatively

persuasive, who other than Mr. Smith is going to call

Ms. Sabin -Lee, his on -again /off -again girlfriend. 

Mr. Smith concedes that he made phone calls on

that phone. The reason is because normally he would

use Ms. Sabin -Lee' s phone. On this particular day, 

Ms. Sabin -Lee had the phone. He was using a borrowed

phone. Who did he borrow it from? Either Mr. Jackson

or Mr. Spencer. 

Why was he making phone calls? Well, in part, it

was to keep in touch with Ms. Sabin -Lee. Also, he was

planning at that point in time to make a return trip

permanently to Georgia. Who is he going to talk to in

order to do that? He is going to talk to his relatives

in Georgia. More importantly, Mr. Smith told the

police, quote, T used the phone before he left and when

he got back. 

Now, we know that the robbery starts at 1: 52. Do

we know -- we don' t " know" know, but we know that. All

of the circumstantial evidence indicates that the

robbery happened at 1: 52. That is the last phone call, 

six - second call, made from Pancho Villa phone to
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Mr. Doria. I would submit to you -- and I don' t think

that the State is going to disagree -- it was probably

a phone call from whoever had possession of the phone

to say, hey, we are downstairs. Come let us in. 

Now, the last phone call that can be, clearly, 

attributed to Mr. Smith happens on the Pancho Villa

phone is at 1: 16 p. m. It was a phone call made to

Ms. Sabin -Lee. I' m going to concede that more likely

than not, that phone call came from Mr. Smith. 

The next phone call that can be clearly attributed

to Mr. Smith comes three - and -a - half hours later at

4 : 26 p. m. to Georgia, his uncle. We have a

three - and -a- half -hour gap where there are no phone

calls where the State can attribute them to Mr. Smith. 

Further, Mr. Smith admitted to police that, yes, he had

called his uncle, Corey Smith, after the others

returned back. When Mr. Smith says, I used the phone

before they left and after they got back, that is

consistent with the phone record that you have. 

I found this picture of Pancho Villa. I thought

that it was humorous. 

Let' s talk about what happened to the marijuana. 

Again, we are talking about what Mr. Smith told the

police. He said that on Sunday, the 23rd, he returned

to four or five weed plants in the apartment. Well, I
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would submit to you that is consistent with what

Bobby Simmons said. Mr. Blinn, in his closing

argument, speculated that Bobby Simmons must have seen

the marijuana on Saturday. There is absolutely no

evidence that he saw marijuana on Saturday. He had to

have seen the marijuana after, of course, Saturday

evening, but I would submit that it is absolutely

consistent that Mr. Simmons saw the marijuana either on

Sunday or even Monday or Tuesday. Regardless, 

Mr. Smith admits knowing that the weed plants were

inside the apartment as of Sunday, the 23rd. 

Mr. Smith was also asked about what happened to

the marijuana plants, and he told the police that he

thought his homeboy, Phaze, took the plants to someone

in Seattle that knew how to grow them. Well, he got it

a little bit wrong, but not significantly. 

According to Brian Moore, who says that he goes by

the alias of Phaze, he did, in fact, receive marijuana

plants from Mr. Jackson. He admits he didn' t know how

to grow them, and they died in his presence. Mr. Smith

got it slightly wrong. He got the significant part

right. The marijuana plants were transferred to Phaze

and that no one knew how to cultivate them. Again, 

consistency in Mr. Smith' s statement. 

Now, the State makes much of the fact that
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Mr. Smith made some alleged admissions regarding this

lick. There are three people that they point to

because they concede that Mr. Smith didn' t admit doing

the lick to the police, so they have to find someone

else that he' s made a confession to. They don' t have a

confession to the police. They have three people that

they claim he made a confession to. 

The first one is Sharon Lightner. According to

Sharon Lightner, Mr. Smith stated to her that he was

going to come into some weed. It was a statement of

future intent. Well, that is consistent with what he

told the police. He had no problem with stealing

marijuana. That' s not the problem. He had the problem

with the guns and the violence. The fact that he told

Ms. Lightner that he was going to come into some weed

into the future is entirely consistent with what he

told the police. 

We' ve got Bobby Simmons. Again, Bobby Simmons

observed weed plants inside of the apartment sometime

after Saturday, maybe Sunday, Monday, Tuesday. We

don' t know exactly when. Again, this is consistent

with what Mr. Smith told the police. He knew that

there were marijuana plants there because he saw them

when he got back home on Sunday. 

I want to make a brief comment about this alleged
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statement that you heard from Detective Turner. Keep

in mind that Bobby Simmons was interviewed in January

of 2008. I don' t recall the exact date, but I' m sure

it is in your notes. According to Detective Turner, 

Mr. Smith made a statement that they went and robbed

some plants. Well, again, this is one of those

principles where you have to rely on the law. The

Judge told you when that statement came in that you

could not consider that statement for its truth. The

reason is because Mr. Simmons now doesn' t -- he doesn' t

a) remember making that statement to the police and, 

more importantly, he doesn' t remember Mr. Smith making

the statement to him. I would submit to you that that

statement should not be considered by you for any

reason other than to assess Mr. Simmons' credibility, 

which his memory was a little fuzzy anyway. 

Finally, we have the Sabin -Lee statement. 

According to Ms. Sabin -Lee, Mr. Smith called her. We

don' t know the exact date. The State speculates, and

it' s total speculation, that this phone call is the

1, 052 - second phone call that happened approximately

5: 30 on the 22nd. I would submit to you that it didn' t

happen during that phone call. Why do I say that? 

Because Ms. Sabin -Lee asked a question to Mr. Smith

during the phone call. She said, does this have
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anything to do with what happened on Hosmer? What

happened on Hosmer, of course, is Mr. Doria' s death. 

On the evening of the 22nd, no one knew that

Mr. Doria and Mr. Abrazado were dead. No one knew that

until the evening of the 23rd when his friends went

over to check on his welfare because he didn' t show up

for the birthday party. 

If Ms. Sabin -Lee is correct and during this

conversation she asked him about what happened on

Hosmer, the earliest that this phone call could have

happened would have been Sunday evening, but more

likely, Monday or Tuesday. We also have

Ms. Sabin -Lee' s statement that we hit a lick. She

couldn' t remember his exact words. Her memory was very

fuzzy. I would note a couple of things about this

sentence. 

First of all, the word " we," it rhymes with " D." 

it rhymes with " he. You know, this is a conversation

that is taking place on a cell phone. I know I have

been watching -- most of you carry around cell phones. 

Cell phone rings.) 

MR. WEAVER: That wasn' t very good timing; or, 

maybe it was good timing. I don' t know. 

I carry around two cell phones: One for personal

and one for work. I live and die by the cell phone. I
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know most of you do as well. I will tell you this, if

I have one cell phone talking to another cell phone -- 

if I call my wife on her cell phone, half of the time I

can' t understand her. She breaks in and out. 

The State is asking you to convict Mr. Smith of

very serious crimes based upon the fuzzy memory of

Ms. Sabin -Lee and what she may or may not have heard on

either September 22, 23, 24, 25, who knows. I would

submit to you that Ms. Sabin -Lee is not helpful to your

analysis at all. 

Let' s talk about Mr. Spencer. I told you that his

testimony would be incredible. You have heard from him

now. Who is Mexico, really? First of all, let' s talk

about his nickname. He claims that he doesn' t go by

the nickname of Mexico. Yet, you' ve heard at least two

witnesses and possibly more. Ms. Sabin -Lee and

Brian Moore both told you that that is the only name

that they knew him by. You also heard from

Detective Davis that he admitted to Detective Davis

that that is the nickname that he goes by. Mr. Spencer

tells an incredible tale. 

I found these books on Amazon, " Mystery in

Mexico." I liked the one at the top, " An Incredible

Journey" book. It' s from Mexico. This is

Mr. Spencer' s story to you. 
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Let' s talk about his story, his script. I would

submit to you that as long as Mr. Spencer stuck to this

story, this script, he was able to tell the story

fairly lucidly. He had a pretty good memory. The

second that he got off the script, the second somebody

asked him a question that he didn' t see coming, his

answer was, I don' t recall, sir. What was the script? 

On September 22, according to Mr. Spencer, he, 

Mr. Jackson, and Mr. Smith went to Mr. Doria' s

apartment, entered under the ruse of buying marijuana. 

Once inside, Mr. Jackson and Mr. Smith grabbed

Mr. Doria. Mr. Spencer ties him up. Mr. Doria sits

quietly on the couch while the others gather up

marijuana. Someone knocks on the door. At the urging

of one of the other accomplices, Mr. Doria hops to the

door, signals that it' s all okay, and hops back to the

couch. 

On the couch at this point, the second time, 

Mr. Smith hits Mr. Doria on the head at least four

times. Mr. Smith stabs Mr. Doria several times. 

Mr. Jackson and Mr. Spencer stabbed him once each. 

Mr. Smith then stabs him several more times. 

At that time, Mr. Abrazado arrives. Mr. Smith

grabs his bags and places them on the kitchen table. 

Mr. Abrazado is forced to his knees and his throat is
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slit one time by Mr. Jackson. Mr. Abrazado falls to

the ground and remains unmoved. Everyone else

transports marijuana plants to Mr. Doria' s vehicle and

leaves. That' s the basic script. I would note that if

you believe that beyond a reasonable doubt, you are

certainly going to find Mr. Smith guilty of multiple

crimes. 

How do we evaluate the script? You have a jury

instruction. It is an interesting jury instruction

because it tells you how you are to evaluate

Mr. Spencer' s testimony. What it says is that the

testimony of an accomplice, given on behalf of the

State of Washington, should be subjected to careful

examination in the light of the other evidence in the

case and should be acted on with great caution. You

should not find the defendant guilty upon such

testimony alone after carefully considering the

testimony unless you are satisfied beyond a reasonable

doubt of its truth. 

Now, the reason for this instruction is because

individuals who testify, accomplices who come in, they

have a huge bias, a huge motive to lie. The Judge has

instructed you that you are to look very carefully at

this testimony before finding that it is credible

beyond a reasonable doubt. 
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I want to remind you what Detective Davis told

Mr. Spencer. This is at the November 7th interview. 

This comes ten months after his arrest. I want -- what

I want to emphasize to you, Pierre, is that this is

your free pass, I mean, as far as really getting out

there what your role in this situation was. We know

that, you know. We have a certain idea before the

interview about what it was, but I want to encourage

you to always tell the truth about and be, truthful

about what your role is. 

Now, I want to say two things about this sentence. 

This is an interesting sentence. First of all, of

course, is the phrase " free pass." Mr. Spencer at that

time and to this day was charged with Aggravated

Murder, First Degree Premeditated Murder with

Aggravating Circumstances. Soon after this interview, 

he pled guilty to that charge with deadly weapon

enhancements, which add additional time. He knew that. 

By " free pass," obviously, Detective Davis wasn' t

saying, you are going to walk out of jail today, but

what he was saying is, you are going to walk out of

jail some day as long as you talk to us and cooperate, 

tell us the truth. The truth being in quotations, of

course. Mr. Spencer went from life without parole down

to a realistic chance of getting out in approximately

State v. Smith and Jackson - Trial - Volume 14
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25 years. That' s his free pass. That' s why the Judge

told you that his evidence should only be acted upon

with great caution. 

There is something else that I find even more

fascinating about Detective Davis' s statement, and that

is the second sentence. We know that, you know. We

have a certain idea before the interview about what it

was. What is he telling him? He is saying, we already

know what we think happened. We have had Mr. Smith and

Mr. Jackson and you in jail for the past ten months. 

We know what we think happened. We want to encourage

you to tell us the truth about what we already know

happened. 

Mr. Spencer, of course, at this point has had ten

months with his attorney; he has had ten months with

the discovery. He told you that he didn' t even know

Mr. Abrazado' s name until he got the discovery. This

is his free pass. 

You know, when I was young -- and I' m sure most of

you tell the kids the same thing -- my mom used to tell

me that it is a lot easier to always tell the truth

because the second that you start lying, you have to

tell another lie to cover up for your first lie. And

then you have to tell a third lie to cover up the

second lie, which covers the first lie. Pretty soon, 
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it' s hard to remember what lie you told to whom and

when. 

We have a simple example about that. Who grabbed

Mr. Doria? Mr. Spencer says, in his direct testimony

to you, that it was Mr. Jackson and Mr. Smith who

grabbed Mr. Doria when they first walked into the room. 

On February 2nd, when he was interviewed, he said, no

one grabbed him. On November 7th -- that should say

2008," by the way, I' m sorry. On November 7th, he

said all three of them grabbed him. He can' t keep his

lies straight. 

Now, is this sequence going to determine your

verdict, you know, the fact that he can' t remember this

detail? Probably not, but it is indicative of the fact

that he can' t keep his lies straight. The second he

gets off script, he gets thrown off. 

Let' s talk about how Mr. Doria died. Again, what

I' m going to be doing is, I' m going to be comparing

Mr. Spencer' s script to what we know really happened. 

Now, according to Mr. Spencer, at the time that

Mr. Spencer tied up Mr. Doria, he was unharmed. 

Remember, he sits on the couch for several minutes, 

quietly watching these guys transport marijuana plants

back and forth. He is probably thinking to himself, if

I just cooperate, they' ll steal my marijuana, but I' m
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going to walk out of this alive. That' s probably what

he is thinking, so he is being relatively cooperative

sitting quietly on the couch. 

Now, I want to compare that theory with the photos

that you have. This is a photograph taken by the

medical examiner of how Mr. Doria looked. You can see, 

in several instances, that there are streams of blood

more likely than not caused by the injuries, 

lacerations, to the top of his head. There are several

of them. Here is another one, here. You can see them

throughout. Of course, on his -- what would be his

left eye, on your right side, he has some blood smeared

all over there. He also has blood smeared all over the

duct tape. 

Now, if Mr. Spencer is correct and Mr. Doria was

unharmed at the time that he was duct taped, we would

expect that -- although there is lots of blood around

here and lots of blood down here, we would expect that

in this area, there should be no blood. Yet, we know

that when the medical examiner removed the duct tape, 

we see lots of blood smeared. Interestingly enough, 

the majority of it is in the chin area. 

Now, question, why would Mr. Spencer lie about

this fact? It is because he wants to make himself look

better. He wants to minimize his involvement. He
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wants to make it look like that when he tied

Mr. Spencer up, he still didn' t think there was going

to be any violent acts. I will submit to you that this

piece of evidence shows, at least by a preponderance of

the evidence, that Mr. Doria had already been injured, 

seriously injured, probably on top of the head prior to

being duct taped. 

Further evidence of that proposition, according to

Mr. Doria, he tied -- I' m sorry, according to

Mr. Spencer, he tied Mr. Doria' s hands in a

perpendicular position, a cross - position. Now, we have

a photo. I will leave it up to you to decide if that

is a perpendicular position. It looks, to me, like it

is more parallel. Arguably, Mr. Doria at some point

may have been trying to twist out. I suppose we could

excuse it -- excuse the way that his hands look on that

basis. 

There is something else that is really interesting

about this photo. There is a piece of tissue that is

caught under the duct tape. Now, I would submit to you

that the most likely way that that happened was that

Mr. Doria was bleeding, and he came accidentally into

contact with a piece of tissue. You saw what the room

looked like. It was kind of cluttered. He

accidentally came into contact with a piece of tissue. 
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Because he was bleeding, the tissue clung to the blood. 

That happened before the duct tape was placed on the

wrist. Again, it' s evidence that Mr. Doria was

bleeding pretty heavily before the duct taping. 

You also have evidence that, well, according to

Mr. Spencer, there is a knock on the door. We are

going to talk about that knock a little bit later, 

again, about who made the knock. There is a knock on

the door, according to Mr. Spencer. At that point in

time, according to Mr. Spencer, Mr. Doria was totally

unharmed. They have him stand up, and he hops across

the room. He looks in the peephole and he hops back. 

Here is the problem, Mr. Doria at some point -- and the

only logical time is during that hopping. He stepped

in a pool of blood. I would submit that he was

stepping in his own blood when he stood up to hop

across the room, he stepped in a pool of his own blood

because he was bleeding so heavily. 

When did the hopping take place? There is two

possibilities here. We have the landlord who dropped

off the envelope. He said that he was there at

approximately 2: 00. We also have Mr. Baska who -- he

is all over the place on the times, but the best

evidence that we have based on the phone records is

that it happened at 1: 59, slash, 2: 00. We know that
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the robbery started at 1: 52. 

If we assume that it is Mr. Baska who is knocking

on the door, and we assume that the robbery started at

1: 52, this is happening eight minutes after the start

of the robbery with the knock. Within eight minutes, 

Mr. Doria has been seriously injured enough to create a

pool of blood at his feet. He has been duct taped on

top of the blood, and then there is a knock on the door

causing him to stand up and hobble across the room. 

That is totally inconsistent with what Mr. Spencer says

happened where Mr. Doria should be sitting quietly on

the couch for quite some time. 

Finally, we have the question of who killed

Mr. Doria? Of course, Mr. Spencer says it was

Mr. Smith. According to Mr. Johnston, it was

Mr. Spencer who admitted to him that he cut Mr. Doria' s

throat. 

Let' s talk about Mr. Abrazado. Again, the script. 

According to the script, Mr. Doria -- I' m sorry, 

Mr. Abrazado has his throat split one time across the

throat. No other injuries. We know that is not true. 

We have four injuries. Three of them are pretty

serious: One, two, three, and then there is a fourth

one right there. That is not quite as deep. Four stab

wounds to the center of the back. Somebody did that. 
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According to Mr. Spencer, he was there to see the

entire interaction with Mr. Abrazado. How did those

injuries happen? I don' t know and neither do you. We

can conclude based upon this physical evidence that

Mr. Spencer is not telling the whole truth about what

happened to Mr. Abrazado. 

Let' s talk about the jacket. According to what

Mr. Baska -- do I have that right? Mr. Baska. He told

Detective Ringer when he saw Mr. Abrazado either

driving towards or away from the house -- he gave both

stories -- he saw Mr. Abrazado was wearing what he said

was a gray sweater. I would submit to you that this is

the gray sweater that Mr. Baska observed. He said that

Mr. Abrazado was actually wearing it in the car. 

Now, what is interesting about this, it is kind of

a jacket, sweater, whatever you want to call it. It' s

totally intact. There is no stab wounds to it. There

is no blood. It is totally intact. 

Now, we also know that Mr. Abrazado -- we know

this is the jacket because inside of the pocket, they

found the receipt for Lowe' s. We know that

Mr. Abrazado had just been to Lowe' s to buy the lights. 

We find the receipt to the lights. We know that when

Mr. Abrazado walks into the room, he has got this

jacket. I will submit, more likely than not, he is
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wearing the jacket. 

Now, where is the jacket at? The jacket is right

here. How does it get there? According to

Mr. Spencer, he was grabbed the second he walked in. 

There is no time to remove the jacket. Certainly, no

time to put it where it was found. How does it get

there? There is something missing in Mr. Spencer' s

stories. That something missing gets even more

confusing when we consider Exhibit 99. This is

Mr. Abrazado' s shoe. How does this shoe get severed -- 

not " severed," that is probably a bad word. Separated

from Mr. Abrazado? 

By the way, this is the photo of the shirt that

they found with Mr. Abrazado. It has obvious stab

wounds; whereas, the jacket does not. 

We have a shoe missing. Mr. Abrazado, his left

leg is underneath the coffee table, and it still has

his shoe on it. His right leg is running parallel to

the coffee table, and his shoe is off. Now, I have no

explanation for that, but I do know that if Mr. Spencer

is telling the truth, the second Mr. Abrazado walked

in, he was grabbed, forced down, his throat slit, and

he was left to lay where he was at. There is no time

for his shoe to come off. There is more to this story

about what happened to the death of Mr. Abrazado than
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what Mr. Spencer is telling us. 

Finally, regarding Mr. Abrazado, I don' t know how

Mr. Abrazado ended up where he was. Let me see if I

can do a demonstration here. According to Mr. Spencer, 

Mr. Abrazado was on his knees facing the couch when, 

according to him, Mr. Jackson slits his throat. Now, 

how he is going to fall? The logical way is to fall

forward in which case he should be on his stomach. The

other possibility is for him to fall backwards in which

case his legs should be all intertwined with each

other. 

If Mr. Spencer is telling the truth, we should see

Mr. Abrazado either on his stomach lying flat or his

legs all twisted up. Instead, what we see is, he is

lying flat on his back. Going back to the photo, his

legs are totally stretched out and one of them is

underneath the coffee table. That is totally

inconsistent with what Mr. Spencer told you. 

Again, there has to be more to the story of what

Mr. Spencer is telling you. I would submit to you that

the moral to the story is that Mr. Spencer is, in fact, 

an integral part and probably the only assailant on

Mr. Abrazado at that time. 

A couple of minor things, we have some bags. You

heard Mr. Spencer say that they were packaging up the
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marijuana plants in black garbage bags that they

retrieved from under the sink. There are garbage bags

under the sink, but they ain' t black. 

Of more interest is the bags that Mr. Smith

allegedly took from Mr. Abrazado. According

Mr. Spencer, Mr. Smith immediately grabs the bags and

puts them on the kitchen table. Well, he has some

large 6 - foot lights, which are laying beside the

kitchen table. Now, it might be easy for them to get

knocked down, and Mr. Spencer did not notice it. We

can probably forgive him for not noticing that. What

is totally inconsistent is the 7- Eleven bag, and this

is the 7- Eleven bag, right here. It is on the coffee

table. I have a closeup of it. You can see that there

is a bottle of Gatorade in it, and this is the 7- Eleven

receipt. Mr. Abrazado, in his errands, went two places

that we know of. He went to 7- Eleven to buy some

Gatorade, and he went to Lowe' s to buy some lights. 

The two packages are at opposite ends of the living

room /kitchen area. The lights are in the area of the

kitchen table; although, they are not on the kitchen

table. An even bigger mystery is, how does the

7- Eleven bag end up right next to Mr. Abrazado? 

I told you we were going to come back to the

knocks on the door. There was actually two knocks, if
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you believe the witnesses. According to Mr. Baska, he

knocked on the door and he made some phone calls that

he could hear inside. I had some questions about

Mr. Baska' s credibility, but we know, from the phone

records, that he, in fact, did call at 2: 00. 

We also have Nicholas Vaughey. Nicholas Vaughey, 

if you' ll remember, he is connected with the manager' s

office of the apartment complex. He claims that he was

also there at 2 : 00. He remembers it being 2: 00 because

he had to be in Seattle at 3: 30, and he had to drop

this paperwork off on the way. Mr. Spencer should have

heard, not one, but two knocks on the door separated by

a short span of time. Now, Mr. Vaughey -- he is

saying, approximately, 2: 00. He is not saying

precisely at 2: 00. He just knows that it had to have

been around 2: 00 because of his errand in Seattle. We

also know that when he went up there, he did not

observe any potting soil. I would submit that

Mr. Vaughey was dropping off the paperwork some time

after the start of the robbery and before the robbers

left. He' knocked on the door. Mr. Spencer should be

describing not one, but two knocks on the door, 

separated by a short span of time. 

Let' s talk about vehicles. Mr. Spencer said that

the reason that he was brought into this robbery was
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because no one else had access to a vehicle. Well, 

that is just totally wrong. Mr. Smith had ready access

to Ms. Sabin -Lee' s truck. He could use it whenever he

wanted. She let him. She told you that. In fact, she

went further, and she said that she believes that he

had, not just access to the truck, but the actual

truck. 

Now, earlier, I said we don' t know what day this

phone call happened where he allegedly made some

admissions. The State is theorizing that it happened

during the 1, 052- second phone call that happened at

5: 33. Let' s assume that the State is correct on that

for a second and ignore the fact that she asked him

about Hosmer. She told you that on the date that

Mr. Smith made some statements, that he had just come

into some weed, that she was at work on her lunch

break, which would be consistent with the 5: 33 phone

call. 

Earlier that day, he had driven her to the mall, 

dropped her off, kept her truck, kept the truck all

day, and then picked her up again at 10: 00 at the mall. 

By the way, that would also be consistent with other

phone calls. We know that Mr. Smith called

Ms. Sabin -Lee from the home phone -- it is a landline, 

not a cell phone -- at 8 : 41, that he called from the
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home phone again at 1: 17, as well as the cell phone at

1: 16. He also called at 8: 52 probably to confirm the

pick up. I do that with my wife all of the time. Hey, 

do you want me to pick you up at such and such a time? 

We all do that. 

Did Mr. Smith have a vehicle? I would submit to

you that the evidence shows that he absolutely had

access to the vehicle. He probably had a vehicle. If

he wanted to do a robbery, all he had to do was use

Ms. Sabin -Lee' s truck. Mr. Spencer is not being

truthful when he said that he was the only one with the

vehicle. 

Let' s talk about Mr. Spencer' s timeline on

Saturday. According to Mr. Spencer, he arrives at the

Sage Terrace Apartments at some time that he doesn' t

know. He watches Mr. Smith walk outside. The two of

them drive to an apartment at McChord Air Force Base. 

He can' t tell you exactly where, and the police made no

effort to locate it. Mr. Smith leaves the truck, goes

inside ostensibly to purchase the rifle. Mr. Smith

returns to the vehicle. He does have a rifle, 

according to Mr. Spencer. He situates the rifle in the

backseat of the truck. They then drive back to the

Sage Terrace Apartments where both of them sit in the

truck. Neither of them goes inside. Mr. Jackson walks
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outside, gets into the truck. The three of them drive

over to Mr. Doria' s apartment, and they arrive at

1: 52 p. m. for the robbery to commence. 

Now, I' m going to go back to the phone calls for

just a second. We have, of course, the Pancho Villa

phone call at 1: 16 p. m., which the State is claiming

Mr. Smith is responsible for, and I don' t dispute that. 

What is interesting is, we have a call from the home

phone at 1: 17. Mr. Smith had to have been home at

1: 16, 1: 17, calling Ms. Sabin -Lee, consistent with his

statement to the police that he used the phone just

before they left. 

What is even more interesting is that if you do

the simple math of 1: 17, when we know Mr. Smith had to

have been home coupled with the fact that we know that

the robbery had to have happened at 1: 52, it gives 35

minutes. 

Now, unfortunately, we don' t know exactly where

this apartment is that Mr. Spencer claims that he went

to. We don' t know exactly how long Mr. Smith was

allegedly inside. We don' t know how long they had to

wait for Mr. Jackson to come outside. There is a lot

of we don' t knows. My question is, is it reasonable

with Mr. Smith running, jumping into the car, racing to

McChord, get in the apartment, grab the gun, get
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outside. Presumably, he purchased the gun, I would

assume. You have to count some money, don' t you? Get

outside, jump in the vehicle, get situated in the back, 

rush back over to the Sage Terrace Apartments, get

Mr. Jackson, and get back over to Mr. Doria' s apartment

by 1: 52, 35 minutes. I don' t think it is possible. 

Let' s talk about fingerprints real quick. The

State will say that it' s not surprising there is no

fingerprints because they wore gloves. The gloves were

very similar to the ones that we have, here, in the

courtroom except they are blue, but that is not

entirely true. 

According to Mr. Spencer, when they went into the

apartment, they were not wearing gloves. When they

came out of the apartment, they were not wearing

gloves. According to Mr. Spencer, Mr. Smith went into

the apartment again later on, and he was not wearing

gloves. There should be fingerprints attributable to

Mr. Smith in that apartment if he was inside the

apartment. 

My question is this, you have heard from

Mr. Spencer. You have heard from Mr. Smith' s story. 

Who was the third man? Now, there was a couple

possibilities here. Mr. Spencer admits that he was

inside the apartment. We have Mr. Jackson' s
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statements. Who was the third man? 

Now, there is an interesting fourth man in all of

this. No one really talks about him because

Mr. Spencer conveniently doesn' t remember his name. 

Remember, I told you about the free pass. 

Detective Davis telling him, we already know what we

think we know. You have to tell us the truth. He

doesn' t remember who the fourth person is. Is it

possible that mister -- that the fourth person is that

third man? That is certainly a possibility. I think

that there is a better possibility. Is there even a

third man? We have two guns. Well, there is two

people. Two guns would be good. We have two vehicles. 

We have Mr. Spencer' s vehicle that he admits that he

used. They took Mr. Doria' s vehicle. That is two

drivers. That is good. We have two phones. 

You know, one thing that is really interesting

about these phone records. You will have them. There

is a lot of phone calls between the Pancho Villa phone

and the phone that we know is attributable to

Mr. Spencer in the relevant period of time. At no time

did either Mr. Spencer or the Pancho Villa phone ever

call Mr. Jackson' s personal phone. There is no -- 

during the relevant period of time, that doesn' t

happen. 
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Now, there were several times in all of this when

the guys were separated, according to Mr. Spencer, of

course. You know, for instance, when they go to the

Emerald Queen Casino, according to Mr. Spencer, they

left Mr. Smith behind. As they are driving there, 

Mr. Spencer and Mr. Jackson are in separate vehicles. 

Why? Wouldn' t we expect to see some phone calls

between either Mr. Jackson and Mr. Spencer or between

Mr. Jackson and his home? Mr. Jackson makes no phone

calls during this period of time. I will submit to you

that the reason that he makes no phone calls is because

he has the Pancho Villa phone. 

We have Mr. Johnston, approximately, two weeks, 

a - week- and -a - half to two weeks before Mr. Spencer is

arrested on January 14th. Mr. Spencer tells

Mr. Johnston that he robbed a drug dealer with, quote, 

another friend. Well, if he did it with three guys, 

you wouldn' t expect him to use the phrase another

friend. 

Then, there is one other thing. Here, I' m going

to ask you to think like Mr. Spencer. It may be hard, 

but I' m going to ask you to do that. I want you to

imagine that you are Mr. Spencer on January 14th. You

have just been arrested at gunpoint. You' ll remember

that Mr. Johnston told you that it was quite a dramatic
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arrest at gunpoint. You have been placed into an

interview room alone. You know you have been arrested

probably for something serious, but you don' t know

what. You are sitting there. You are waiting for the

detectives to come in. You are racking your brain, 

thinking, all right, why am I here? 

The detectives come in, and they don' t tell you

why you are there. Instead, they ask you a couple of

questions. The first relevant question that they ask

you is, do you know Tyreek Smith? Now, if you are

Mr. Spencer and you are sitting there in the interview

room, you are going to be thinking to yourself, 

Tyreek Smith. Tyreek Smith. What have I done with

Tyreek Smith? I can' t think of any crimes that I have

done with Tyreek Smith. It seems like a harmless

question. Yeah, I know Tyreek Smith. 

Then, the next question, do you know " D "? Uh - oh. 

Lightbulb, " D." This is about the weed dealer. This

isn' t good. This is a trick question. If I say I know

D," they might say that I' m involved in the homicide

of the weed dealer. No, I don' t know " D." Are you

sure you don' t know " D "? No, I don' t anybody named

D." His real name is Darrell Jackson. Now, I don' t

know anybody named Darrell Jackson. Oh, come on, we

know that you know Mr. Jackson. He is a black guy who

State v. Smith and Jackson - Trial - Volume 14



1

2

3

4

5

6

7

8

9

10

11

12

13

19

15

16

17

18

19

20

21

22

23

29

25

1970

usually wears glasses. Uh - oh. They' re narrowing

things down. I don' t know if I can continue with my

denial. Yeah, I do know him. 

Now, why would he immediately admit to knowing

Tyreek Smith and deny knowing Darrell Jackson? The

answer is that he has nothing to hide with

Tyreek Smith. He has a lot to hide with

Darrell Jackson. I would submit to you that the State

has not proved beyond a reasonable doubt that there was

a third man. If the State has not proved that there

was a third man, then what? 

When you get back into your jury deliberation

room, it has been suggested to you by Mr. Blinn and

myself that you should start at the back, start with

the Burglary 1 and Robbery 1, Counts 5 and 6. You need

to decide whether Mr. Smith' s actions on

September 21st, which he admitted to the police, where

he talked about robbing a drug dealer, he talked about

going to the 7- Eleven purchasing a Virgin Mobile phone

card, all on September 21st when no robbery took place, 

you need to decide whether his actions make him an

accomplice to either the robbery or the burglary that

happened the next day. If you have gotten this far, 

you have decided that he wasn' t present, or at least

the State hasn' t proven that he was present, on
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September 22nd, I would submit to you, based upon the

totality of the instructions that if Mr. Smith was not

present in the apartment on September 22nd, you cannot

find him to be an accomplice for what happened on that

day. Even if he did have some element of

responsibility for talking about the planning, again, 

you have to find him guilty of the crime. 

Did he aid in the crimes of robbery and burglary

on September 22nd? At that point, if you have found

that Mr. Smith was not in the apartment and you find

that his -- that his loose discussions on

September 21st do not make him an accomplice, you have

no choice, under the instructions, but to find

Mr. Smith not guilty of all six counts. 

I want to briefly cover what happens if you do

find him inside the apartment. I' m asking you not to

find that. If you do, you need to review the remaining

instructions. In particular, you need to review Counts

1 and 2 regarding premeditation. What was the

deliberation, the thought process, of Mr. Smith inside

the apartment? 

You also have an affirmative defense to Felony

Murder. I will briefly go over that. You know, 

Mr. Smith, according to his statement to the police on

September 21st, he was willing to discuss stealing
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marijuana, going to a drug dealer' s apartment, and

stealing marijuana, but he was unwilling to participate

as long as guns and violence were involved. 

Counts 3 and 4 have a defense of -- and this is to

the Felony Murder charges. If Mr. Smith did not

personally commit the homicide and if you found that he

was not in the apartment, then, clearly, you have to

find that he did not personally commit a homicidal act, 

that he was not armed with a deadly weapon. If he

wasn' t there, he wasn' t armed. They had no reasonable

grounds to believe that any other participant was

armed. The second the discussion turned to guns and

violence, he said, I' m out of here. Finally, you have

no reasonable grounds to believe that any other

participant intended to engage in conduct likely to

result in death or physical injury. Again, as soon as

the discussion turned to guns and violence, he left. 

Briefly, if you find Mr. Smith guilty of anything, 

there are some weapons enhancements. I would submit

that the overwhelming evidence in this case is that a

knife was present. Someone had a knife. Whether it

was Mr. Spencer or Mr. Jackson or Mr. Smith, I don' t

know that we will ever fully know that. Someone

brought a knife. You have two deadly weapon

enhancements. One is for the knife itself and the
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other one is for a firearm. We have no firearms. All

we have is Mr. Spencer' s word on that. Even if you

find Mr. Smith guilty of something, I would ask that

you find that he was not in possession of a firearm. 

You have listened patiently. You have a lot to

mull over. Again, I want to reiterate the fundamental, 

factual question in this case is, who was inside the

apartment? Once you' ve resolved that factual question, 

the legal questions are going to fall into place pretty

easily, I think. I hope. Mr. Spencer is not credible. 

There is no third man. Now, I' m asking you to find

Mr. Smith not guilty of all six charges. 

Thank you very much. 

THE COURT: Okay, ladies and gentlemen, we are

going to take a break for about ten minutes. Again, 

during this time, please do not discuss the case among

yourselves or with anyone else. We will see you back

here in ten minutes. 

Thank you. 

Off the Record - Recess.) 

THE COURT: Welcome back, everybody. 

Let' s have the jury. 

Whereupon, the following
proceedings were held in the

presence of the jury). 

THE COURT: Welcome back, everyone. Please be
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seated. 

Ladies and gentlemen, please give your attention

to the closing argument of Mr. Ronald Ness on behalf of

Darrell Jackson. 

Mr. Ness. 

MR. NESS: Thank you. May it please the Court, 

Counsel, ladies and gentlemen. I think that when we

started three weeks ago, I told you that I' d probably

was going to be the shortest one of all because I' m at

the tail end of this. That' s what is going to happen. 

The first thing that I want to do is, I guess, 

apologize because I don' t have any fancy electronic

stuff for you to look at when I' m talking to you. A

couple reasons for that is, one, I guess I' m an old

dinosaur. I never did teach myself how to do that. 

The other thing is, when you go back there, you

are not going to take any of that with you. The only

thing that you are going to have is your instructions, 

which I think that each one of you have a copy still, I

hope. I' m going to talk to you about those -- the

exhibits and the testimony. You are not going to have

any of these electronic things. 

There are some things that I agree with Mr. Blinn

and Mr. Weaver on. I agree, especially, as it relates

to Mr. Jackson, that what is critical when you
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determine his guilt or innocence as to Count 1 and 2, 

no matter what happened in that apartment on

September 22nd. 

I' m not going to talk to you about all of the

people that you heard testimony about finding these two

young men and finding their bodies and those

circumstances. I' m not going to get up here and tell

you that Darrell wasn' t there because he told the

police, and you heard it, he was. What happened in

that apartment is crucial as to who did what. 

Now, you have two different stories. We have

Pierre Spencer, who is better known as Mexico to most

people, and Mr. Jackson' s statement that he gave to

Detective Miller, Detective Vold, and his taped

statement that you heard. I believe it was yesterday. 

I' m going to go over those with you, and I' m going

to ask you to consider those in light of the

instructions that have been given to you. And I will

read the first one to you, which is No. 13, a person

commits the crime of Murder in the First Degree, as

charged in Counts 1 and 2 for each defendant, when with

a premeditated intent to cause the death of another

person, he or she causes the death of such person or of

a third person. 

The question is, did Darrell Jackson, under this
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instruction, with a premeditated intent to cause the

death of either Ruben or Warren, cause the death of

either Ruben or Warren? 

Now, Mr. Weaver talked quite a bit to you about

whether or not Pierre Spencer was being honest with you

when he testified from that witness stand. I' m not

going to go over all of those, again, because I think

that you are all intelligent people, and you don' t need

to be told twice of the same thing. 

There are some additional things that I think that

you need to consider. One being, you know -- and I

think that I' ve talked to you about this at the

beginning when we were talking about who should be on

this jury. Do you believe -- I think that I asked a

few of you -- that somebody could get up on the witness

stand, raise their right hand, take the oath, look at

14 people, you people, and then lie to you? Yes. 

Now, you know as well as I do that when people are

in a situation where they have the opportunity to be

completely honest or to start fudging a little bit and

they want to get away with it, they get caught on the

small details. That' s where you can tell whether

someone is telling you a lie about the bigger picture

if they are caught in the small details. 

That' s why we point out that Mr. Spencer lied to
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you when he got up there and said, " I have never been

called Mexico." You are going, so, what? It means

that he was willing to sit there and look at you and

lie to you about a small detail, whether or not he was

ever called Mexico. You know that for two reasons. 

One there' s the people that testified that that is the

only way that they knew him. The other one is that

Detective Davis, during the interview, asked him

specifically, do you go by the name Mexico? He was

told yes. Who on the witness stand was being honest

with you? Detective Davis or Pierre Spencer. 

Now, what I would like to talk to you more about

is Darrell' s statements to Detective Miller and

Detective Vold. Mr. Blinn talked to you about the

false statements of Darrell Jackson, and that' s true. 

When Darrell first talked to the detectives, he denied

being involved. I' d ask you, ladies and gentlemen, is

that not something a lot of people do when they are

caught in a situation that they know that they can' t

get out of, and they are afraid that they are really

going to get into big trouble? That is not unusual. 

Then, after he is confronted, he says, " Yes, I was

there Friday night." He starts coming out a little bit

at a time. Mr. Blinn said that to you. Well, then, he

started coming out a little bit at a time of what

State v. Smith and Jackson - Trial - Volume 14
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actually happened. I submit to you that what he told

the police that he mentioned on the taped statement is

what happened. 

Now, there are some things on this taped statement

that he talks about that talk about what happened that

night. First of all, he talked about that the original

plan was that on Friday night, he was to go get the bag

of weed from Ruben. When asked if you guys have any

plan to do a rip -off or a lick, Mr. Jackson said, in

the way that they were acting -- what was said, " Yeah, 

I believe they had intentions to do that." 

Obviously, Mr. Jackson believed, on Friday night, 

when he went over to buy a bag of weed, he knew that

there was a plan to do a lick. He knew that he was

involved as a person who went in, or he was supposed to

go in, so that the other people could gain access. No

question about that. I can' t get up here and tell you, 

ladies and gentlemen, that anything else happened

because that' s what Darrell Jackson, himself, said. 

Later, in the statement, after he had made some

other comments about what had happened, he indicates

that the plan was to, again, go over to Ruben' s

apartment, that they drove over there in a red SUV. 

When he got in the vehicle, he saw this . 357 and SKS. 

Now, talking about the SKS, can you believe that
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Pierre Spencer got that SKS into his car Saturday just

by happenstance? That' s what he said on the stand. I

don' t know how it got in there. It was just there. If

you believe him, there is no reason, number one, that

it could have been put there because, according to him, 

that SKS was held by other people who got into the

other car. It doesn' t make any sense. It doesn' t add

up. That' s what you are supposed to do as jurors is

determine, can we believe this guy who has so many

things that don' t add up, that we know lied to us, can

we believe him beyond a reasonable doubt? 

Mr. Jackson, in his statement, says that once he

got inside of the outside door that night, the others

rushed Ruben up the stairs. One of them was hitting

Ruben repeatedly in the back of the head. Now, think

about the evidence that Mr. Weaver talked to you about

and Dr. Kiesel talked to you about, which makes sense, 

that this was going on before Ruben was taped up. 

That' s what happened. He was hit in the head before he

was taped up. That' s what the physical evidence . showed

you. 

Mr. Jackson tells you that he waited a little

while at the bottom of the stairs and then went up to

the apartment. When he got up to the apartment, he saw

Ruben on the couch with his hands tied, and he appeared
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to be duct taped, electrical tape, but it was gray, 

mouth and hands. It says that he was being hit in the

head by somebody' s hand. He was bent forward, and then

he was stabbed in his back. He thinks it was five or

six times. He tells you that he was freaking out. He

went downstairs. He came back up later, and Warren

arrived, shortly after he went back up. He got hit, 

and then another stabbed him with the knife. 

The point of it all, ladies and gentlemen, is that

under the instructions, 15, 16, to convict

Darrell Jackson in the crime of Murder in the First

Degree, you have to find that he or an accomplice acted

with intent to cause the death of Ruben Doria and that

the intent to cause the death was premeditated. 

Well, we don' t know. That' s the whole point. You

do not know because you have Pierre Spencer who is not

telling you the truth. You have Mr. Jackson who is

telling you that I wasn' t there when this occurred. I

was not in the apartment. You heard that. I didn' t

know that anybody was going to be killed. 

Now, you have another instruction that tells

you -- and I believe Mr. Blinn put it up on the

screen -- that talks about what " premeditation" is. It

is thought over beforehand. It tells you that you have

to form an intent to take a human life. If you break
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it down into, basically, it' s that somebody has to

think about it beforehand that they' re going to take a

human life. The killing may follow immediately after

the formation of the subtle purpose. 

This is a very difficult instruction to

understand. Some people think " premeditation" means I

have to sit down. I have to really think about it. 

Once I have a chance to really think about my options, 

then I' ll go ahead and do it. Some people think, well, 

if I decide to do something, if I do it right now. 

That is for you to decide, what do you think based on

what the language is in this instruction, what it

means. 

Going back to Mr. Spencer -- and I' m jumping

around a little bit. There is another bit of testimony

regarding Mr. Johnston. Mr. Johnston, although he had

a number of prior convictions, he had no reason to come

in here and tell you anything. He didn' t have any

promises made, no deal made, nothing. He came in here

and told you about his conversation with Mr. Spencer

while he was living at his house. How do you know that

he talked to him about it, Mr. Spencer talked to

Mr. Johnston about this incident? He gave him some

details, the weed dealer. He told him about going to

Mexico. He gave him details that Mr. Johnston wouldn' t
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have known, but for the conversation that he had with

Mr. Spencer. 

Mr. Spencer, in that conversation, told him that a

couple of interesting things. One, is that he was

going to get $ 2, 000 out of this incident, and he, 

actually, ended up getting $ 2, 000. Two, is that he cut

the throat of the person who had been duct taped. 

Whether you believe that Mr. Spencer was bragging to

Mr. Johnston or whether he was -- whatever he might

have been doing. That is not -- the point is that

Mr. Spencer denied even talking -- denied even

talking -- to Mr. Johnston about it. How did

Mr. Johnston have these details? Mr. Spencer told him. 

Mr. Spencer lied to you people when he was testifying. 

A couple of other things that, and I don' t know if

its important to you or not, but I think that it goes

directly to Mr. Spencer' s testimony. Remember, 

Mr. Spencer said that he thought that the knife had

been cleaned off. First of all, he said once. And

then next, he said, " Well, no. I think it was two

times." Mr. Blinn, during his argument, indicated that

there was the sink -- the swab in the sink was

consistent with Warren. I have to disagree with that

because I don' t believe that there was ever any

testimony that the swab from the sink had been tested. 
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You heard testimony in the form of a stipulation

regarding the testimony of Jeremy Sanderson indicating

that he received -- and he is the DNA guy, Jeremy

Sanderson. He received a swab, stained dark red, and

reported to be a sample of blood from a bathroom floor. 

The swab reported to be a sample from sink handles. 

Other swabs were from the vehicle. There' s the swabs

which are the reference samples from Mr. Jackson and

Mr. Spencer and Mr. Smith, a large envelope with the

red stains on it. At no time did he indicate that he

had received a swab from the sink. 

Remember, the testimony -- and I forget who the

tech was that collected the swab. They swabbed the

floor where there appeared to be a drop of blood in the

bathroom. By the way, that swab came back, according

to the DNA, to be consistent with Mr. Abrazado. 

They also swabbed the handles on the sink, and

they swabbed what appeared to be diluted blood in the

sink itself. She said that she went down inside the

drain and swabbed inside there. 

1 don' t know if Mr. Blinn meant to say that the

swab from the floor was consistent with Warren, but the

swab from the sink wasn' t because it was never tested. 

That would have been interesting to see if there was

one person' s DNA or a mixture. We don' t know. 
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What that leads me to is you, as jurors, have to

be convinced of a person' s guilt beyond a reasonable

doubt. Now that you are at this point and for a while

you go back to the jury room, you will remember at the

beginning that we talked probably almost to every one

of you about reasonable doubt, if you agreed with it -- 

and I' m sure some of you are going, why are they asking

us? It is a pretty common term. We' ve all heard it

throughout our lives. Now, when the 12 of you go back

in there, you' re going to actually put that into use. 

You have an instruction that defines reasonable doubt

for you. 

The one thing that has not been, I guess, pointed

out to you is that reasonable doubt is one for which a

reason exists and can arise from the evidence or lack

of evidence. I would point out lack of evidence

because of what I have been talking to you about what

went on inside the apartment. That goes directly to

Counts 1 and 2. It' s our position that the State has

not met their burden as it relates to Mr. Jackson for

Counts 1 and 2. We' d ask you to you find him not

guilty of those. Thank you. 

THE COURT: You are now to hear the rebuttal

closing statement of Mr. Costello. 

MR. COSTELLO: Thank you, Your Honor. 
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May it please the Court, ladies and gentlemen, 

good afternoon. It has been kind of a long day

already. I don' t intend to keep you real long. 

I would like to start by discussing this topic of

reasonable doubt. Mr. Weaver commented to you that, 

quote, you know, you all have your doubts, and he

argued to you the opposite of a doubt is certainty, 

according, evidently, to the actress, Ms. Streep, 

although that is not in your jury instructions, that is

not the standard, that the State has to prove a case to

certainty, to any mathematical certainty, or

100 percent certainty. 

Mr. Weaver argued to you that if you can

articulate a reason to doubt, essentially, that means

an acquittal must follow. Unfortunately, Mr. Weaver

and Mr. Ness glossed over and said nothing at all about

the subject of a doubt about what? Mr. Weaver argued

long and hard about. certain factual aspects of the

case, certain issues that had arisen, and it is

contended that we don' t know the answer to that. We

have a doubt about some particular fact suggesting to

you then by his argument that if you have a doubt about

any single fact or some important issue in the case, 

well, that means an acquittal must follow. That' s not

what this legal standard means. 
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I urge you to pay close attention to the

instructions. You have 12 of them that start with the

words " to convict." What you are going to say for each

crime, six crimes charged as to each defendant, 

therefore, 12, you will see that the Court has told you

that to convict the defendants of the respective crimes

that are laid out there, each of the following elements

must be proved beyond a reasonable doubt; therefore, it

is the elements that are at issue. Criminal law is

elemental. It' s not a matter of whether you have

questions and unanswered questions and concerns about

some particular underlying fact. The issue is, has the

State proven to you beyond a reasonable doubt that each

of these elements is true? 

You can have questions. You are going to have

unanswered questions. It is not legally required -- 

and, in fact, it would be impossible for the State of

Washington to prove a case to perfection, to

mathematical certainty, to answer every question that

you have. It is not the burden. That would be an

impossible burden to carry. Having doubts is

acceptable. It is understandable. Again, as to what? 

Let me give you an example. 

When Ms. Sabin -Lee testified to you about her

uncertainty as to the exact words that Defendant Smith
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used in describing how he came into the possession of

the marijuana, how he hit a lick, how this medical

marijuana came into his possession, well, you certainly

have reasonable doubt, if you will, as to exact words

that she heard. There is no doubt that she was being

told by her boyfriend, former boyfriend, that he was

personally involved in this criminal episode. 

I would like you to try to picture in your mind

two sets of railroad tracks, four iron rails, if you

will, parallel to each other. Imagine that the iron

rails are the elements of proof as you will find in the

to convict" instructions. Now, underneath the iron

rails are the numerous ties, the pieces of wood that

support the iron rails. 

Well, the rails are, in this analogy, they are the

elements of proof. The ties are all of the myriad of

facts and supporting issues of evidence that you are

going to have. All right. 

Now, if you have concerns and issues about some of

that supporting evidence, it is the equivalent of, if

you will, removing one of the supporting railroad ties

or maybe even several, but the iron rails remain. They

are still adequate, more than adequately supported, 

even if you have concerns about some of the underlying

evidence. 

State v. Smith and Jackson - Trial - Volume 14



1988

To take the analogy a step- father, defense counsel

would undoubtedly like you to believe that Pierre

Spencer is like a -- his testimony is like a railroad

bridge, you know, crossing a gap. If you don' t believe

Spencer, if his testimony is incredible in some

respect, well, then the whole bridge falls and the

State' s case falls. You see, the Court has instructed

you that it is your duty to consider the evidence as a

whole. The testimony as a whole. You don' t put undue

weight on one particular witness or one particular

piece of evidence. Spencer' s testimony, as Mr. Blinn

explained to you, is certainly not the linchpin of the

State' s case. It is some of those railroad ties as

with all of the other evidence in the case. 

The suggestion has been made to you that

Pierre Spencer has to be believed entirely in every

respect. That' s not the law. The Court' s instruction

to caution you about Pierre Spencer' s testimony is a

very common sense instruction. When somebody like

Spencer makes a deal with the State of Washington and

he testifies, you are going to look at it cautiously. 

That is very appropriate. The Court said to you, in

his instruction, that if the State is relying solely

upon the accomplice' s testimony, then you need to

believe that accomplice beyond a reasonable doubt. The
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Court is not relying solely on Pierre Spencer' s

testimony as I will be arguing shortly. There is ample

evidence that demonstrates that his story is accurate. 

Now, let me get into that. Let me identify some

of the areas where Mr. Spencer' s testimony fits very

well with the other evidence in this case. 

Defendant Jackson told the police that he was

certainly aware of the planning that occurred on Friday

night, just like Mr. Spencer talked about. He denied

that he was part of that planning, but he knew what the

plan was. He explained that he was supposed to go in

there, buy some marijuana, determine how many people

were in there. He described Jackson did the aborted

effort on Friday night just like Spencer talked about. 

Mr. Jackson told the police that two guns were

brought, a rifle and a handgun. Jackson explained how

Victim Doria was contacted, via telephone, just like

Spencer talked about. 

Mr. Jackson' s description of the police of the

overall sequence, Friday night going into Saturday and

through the day Saturday, is very consistent with

Mr. Spencer' s sequence, not in all respects, but it is

very consistent overall. 

Defendant Smith' s admissions to the police

regarding his participation in the planning at the
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7- Eleven store, the purchase of minutes on the Virgin

Mobile telephone, the Larbi phone. That is -- again, 

it fits well with what Mr. Spencer described. It

happened, loading up the phone. 

Defendant Smith' s admissions to the police after

being coaxed to tell the truth about his personal

possession, personal use of the Larbi phone, that too, 

fully consistent. 

His statements and admissions to Ms. Sabin -Lee and

to Mr. Simmons' regarding all of these pot plants that

he came into possession of, that fits Spencer' s

description of what was taken during this criminal

episode. 

The cell phone records also support and

demonstrate how Spencer' s testimony fits with the rest

of the evidence in this case. The Larbi' s phone was

used to facilitate the crime just like Spencer said. 

It was possessed by Smith before and immediately after. 

I' m not going into all of the details of the phone

records. You will have them with you, and you' ve heard

Mr. Blinn describe them as well. It all fits. 

Patrick Baska' s description to you, as he

testified, talking about his description of going to

the door, knocking on the door, belatedly, but given as

he testified to me and then to you, that description of
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those events were not given to the police about the

door knock or the phone calls. It' s fully supported by

the cell phone records and, again, fits with what

Mr. Spencer had to say. 

Now the defense has attempted to make much out of

the notion that Spencer was given the police reports. 

He testified that he got the reports sporadically for

some minutes at a time, and he had to give them back. 

They' re saying that he is reading these reports and

concocting his story. 

Well, Mr. Baska' s description of knocking on the

door, calling the cell phone, hearing it ring, that is

not contained in the police reports. Mr. Baska didn' t

tell that to the police. How could Spencer have known

this if it didn' t happen? It happened just that way. 

Mr. Baska' s testimony is actually very supportive and

fits well with what Spencer had to say, and that is, of

course, why counsel, Mr. Weaver, wants you to now think

Baska is lying. Of course, he wants you to think that

Ms. Sabin -Lee is lying. And then, of course, 

Mr. Spencer is lying and that everybody is lying, 

critical witnesses, except his own client. 

Some other evidence that fits with Mr. Spencer' s

description of events, what was taken, the safe, the

X Box, the marijuana. This all fits with what the
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victim' s friends had to say, what the investigation of

the scene had to show. 

The stabbing injuries to Victim Doria' s back and

to his neck, the lacerations on the scalp, the slashing

of Mr. Abrazado' s throat, that all fits. Mr. Spencer

did not see Mr. Abrazado stabbed in the back. If you

were studying the police reports, as counsel would have

you believe, in preparing to give his testimony, if he

were truly out to get his friend, Mr. Smith, and his

acquaintance, Mr. Jackson, with blatantly perjured

false testimony in saying that Smith was at the scene, 

when he really wasn' t, if he were out to do all of

those things, why wouldn' t he, having studied the

report, had told you that he was aware of the stabs to

Mr. Abrazado' s back? 

The State submits to you that inconsistencies with

Mr. Spencer' s testimony supports -- it increases his

credibility and doesn' t undermine it in a significant

way. If his story was 100 percent dovetailing with all

of the other evidence in the case, would you not be

very suspicious of that? Wouldn' t that be stronger

evidence that he had concocted a story consistent with

the police report than what you heard? It' s human

nature that with the passage of time to have some

details to be inconsistent. 
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Finally, the Isuzu Trooper being at the Emerald

Queen Casino is an important fact consistent with

everything in the case. That is an interesting issue, 

if Mr. Smith was not even at the scene as he contends, 

and if Mr. Jackson took the bus home midstream in this

criminal episode as he contends, how do we get the

Trooper to the Emerald Queen Casino? There is two

automobiles at the scene of the crime, are there not? 

Mr. Spencer' s automobile and the Isuzu Trooper that was

brought back there by Mr. Abrazado. How do we get the

Trooper to the Emerald Queen Casino if these other

claims are true, that Smith wasn' t even there, and

Mr. Spencer couldn' t drive two automobiles, now could

he? 

Ladies and gentlemen, the defense has tried hard, 

but they have had very little success with attacking

the credibility of Mr. Spencer. What we have had here

in this trial is an effort by the defense counsel to

put Mr. Spencer on trial. They have, essentially, 

attempted to play the role of the prosecutors and put

the focus on Mr. Spencer. Let' s put him on trial and

take the focus off of our own clients, not a surprising

effort, but the prosecution should be left to the

prosecutors. 

Now, is it truly the defense that had been brought
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out here today during this trial -- is it truly the

defense that Mr. Spencer has gone by the nickname of

Mexico? That' s the defense? That Mr. Abrazado' s

sandal was off of his foot as he laid there dead, that

his legs are stretched out in front of him, that' s the

defense to these charges, these sort of claims? 

Have you heard a shred of evidence that

Mr. Spencer had any motive to put Mr. Smith at the

scene, his friend, to put him at the scene falsely. 

You heard a great deal of speculation and rhetorical

argument from Mr. Smith that he would be motivated to

do this. Have you heard any real evidence to show that

that is what he did, that he came in here and said, 

Smith was there, and Smith truly wasn' t there. Now, 

the arguments of counsel, the speculation, that is not

evidence. 

There has been much made of the leniency that was

shown to Mr. Spencer or what he anticipates receiving

by way of leniency. You will have his plea agreement, 

and it lays out exactly what he is facing. We don' t

know, of course, what his ultimate sentence would be. 

If you take the low end of the range and high end of

the range, it' s about 30 years. We don' t know what the

Judge will do, of course, but that is a long time. 

It' s not exactly a sweet deal. 
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I would like to focus a bit more on

Defendant Smith. Let' s suppose, for the sake of

argument, that you choose to believe the yarn that he

spun with the police, that he was involved in the

planning process, but as soon as he heard about a gun

getting involved and perhaps being used to strike one

of these pretending robbers here, then he bailed out. 

As Mr. Weaver put it, he had a problem with guns and

violence -- Mr. Smith did -- so he had bailed out at

that point saying that he didn' t want to be involved. 

Let' s suppose for a moment that is true. 

Well, a couple of things are reasonable to infer

here, all right. It is unrefuted that Mr. Spencer sold

Mr. Smith a . 357 revolver. It is unrefuted, of course, 

that Mr. Smith was a member of the United States Army. 

It' s pretty reasonable to infer that as a member of the

army, he has had training in using firearms to kill

people. 

MR. WEAVER: I' m going to object to this. I don' t

think that is proper. 

THE COURT: Overruled. 

MR. WEAVER: The training that he received in the

army is totally different than what we are describing

in this incident. 

THE COURT: I have no idea. It is an inference he
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is asking the jury to make. Overruled. 

MR. COSTELLO: Thank you, Your Honor. 

These are reasonable inferences for you to realize

that Mr. Smith would not have a problem in dealing with

firearms as counsel would like to suggest to you. The

presence of a gun in a criminal episode that he was

quite willing to participate in the planning for, the

presence of a gun is not going to scare him away. 

Let' s suppose that you believe that he didn' t go

along. He didn' t set foot in the apartment on

Saturday. What he admitted to was Mr. Blinn argued -- 

and 1 won' t go into all of the details about it. What

he admitted to you, when you look at that accomplice

liability instruction, is sufficient for you to find

him guilty on the spot based on his own admissions of

Counts 3, 4, 5, and 6 as an accomplice, guilty of

Felony Murder First Degree, two different counts, the

Robbery and the Burglary in the First Degree. He wants

to say that there is a defense. That is hogwash. He

had to have known, again, taking his word as truth, 

that a gun was going to be involved. He claimed that

was the reason that he bailed out was because a gun was

going to be involved. He had reason to believe that

the accomplices were going to be harmed. The so- called

defense fails immediately. Even under his own words, 
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he is guilty of most of the crimes, ladies and

gentlemen. 

Now, Mr. Smith had a chance to concoct his story. 

He was tipped off by Ms. Sabin -Lee. He was in Georgia. 

Mr. Smith couldn' t have known, of course, how far

reaching accomplice liability is under the law. He

couldn' t have known that. He had to have figured, when

he was talking to the police, so long as he didn' t

acknowledge actually being at the scene, well, he is

not going to be held responsible, so that' s what he

tells the police. I didn' t go. 

Members of the jury, he was there. He did kill

Ruben Doria, and he did bring the weapons into this

crime scene. He did these things, and he premeditated

the death of Ruben Doria. He settled on his purpose, 

and he announced his purpose. They weren' t going to

leave witnesses, and he carried through on his purpose. 

He is responsible for Aggravated First Degree Murder. 

Now, with respect to this topic of premeditation. 

When you read the instruction very carefully, it will

tell you that the defendant or an accomplice

premeditated -- 

MR. WEAVER: Objection. That' s not what it says. 

THE COURT: Restate what you said. 

MR. COSTELLO: The instruction says that the
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defendant or an accomplice must premeditate. 

MR. WEAVER: That' s not what the instruction says. 

THE COURT: I would say, refer to the

instructions, ladies and gentlemen. 

MR. COSTELLO: You will be able to read it for

yourselves, members of the jury. The State must prove

that at least one of the accomplices premeditated. The

State does not have to prove to you that both of the

accomplices premeditated, personally premeditated, in

killing these victims. Please have that in mind when

you evaluate proof of premeditation. That is to say

that Mr. Smith premeditates the death of Mr. Doria and

carries it out. 

Mr. Jackson, having knowledge that a murder is

underway, he is an accomplice in the crime of Murder

because he sees it unfolding. He has been told that

you can' t leave witnesses. He then is appropriately

found guilty of Premeditated Murder because his

accomplice has premeditated the Murder whether or not

Mr. Jackson personally premeditated the murder. It is

a very important legal principle that I urge you to

have in mind. 

Let me turn my focus finally to Mr. Jackson. 

Essentially, the defense that has been to you is that

Mr. Jackson is not responsible for Counts 1 or 2
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because he didn' t foresee the bloodshed. He was

shocked when he got on a bus in the middle of this

criminal episode and he left. He met up with the

others later that evening. That particular version, 

ladies and gentlemen, is laughable. If this were not

such a serious case, we could all have a chuckle about

it. 

Mr. Jackson initially denied ever going inside

Mr. Doria' s apartment, ever. He backed away from that. 

He acknowledged that he was part of the Friday night

effort. Then, he denied that he went over there on

Saturday. His story right from the get -go is painfully

incredible. He acknowledged that he did go, but he

really didn' t do anything, he would have us believe, 

besides get them in the door. Well, freeze frame and

stop right there. Based on Mr. Jackson' s own

admissions, you can take those verdict forms and fill

in Counts 3, 4, 5, and 6 guilty, based on what he said

just standing alone. 

The question for Counts 1 and 2 is, did he know, 

general knowledge, as the Court' s instructions explain, 

did he know that the crime of murder was underway and

did he assist in any way with that crime? Plainly, he

did just as Mr. Spencer did. Referring to Mr. Doria, 

he took the knife and plunged it into the man' s back at
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his insistence. 

As to Mr. Abrazado, Mr. Spencer told you that it

was Mr. Jackson that held the man' s head back and cut

his throat. He personally premeditated the murder of

Mr. Abrazado. Mr. Weaver made much of the notion that

is why Mr. Abrazado is on his back instead of pitching

forward. Well, when somebody' s head is pulled back and

their throat is cut, a person' s body follows their

head. That is a pretty easy thing to figure out how he

could end up on his back. 

You know, responding point by point to these

particular details, I don' t have the time to do that. 

I' m sure that you don' t have the patience to hear it. 

You are going to be in that jury room thinking about

each one of those versions that you' ve heard from these

defendants and what the true facts are. 

Ladies and gentlemen, I' m going to tell you that, 

you know, this case is nearly in your hands. Mr. Blinn

and I are honored to represent the people of the state

of Washington. We, on their behalf, thank you for your

service in this case. It certainly has been, clearly, 

a sacrifice for you to serve in such a lengthy case in

such a serious matter, and we thank you for that. 

Ruben and Warren' s lives deserve the protection of

the law. Any life is precious, beyond measure. The
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defendants have received the due process of law with

all of its protections. They have received a fair

trial. Now, it is time for justice to be served for

the people of Washington and for Ruben and for Warren. 

It is time that these defendants be held to account for

the heinous crimes that they' ve committed. It is time

for you, as the conscience of the community -- 

MR. NESS: Objection. 

THE COURT: Sustained. 

MR. COSTELLO: Members of the jury, it is time for

you, as a jury, to return guilty verdicts as to every

charge. Thank you for listening. 

The Court thanked and excused the alternate juror.) 

The Court excused the jurors to the deliberation room.) 

THE COURT: Back on the record, Counsel, have you

examined the exhibits to determine that only those

admitted into evidence are included to be sent to the

jury room for the State? 

MR. COSTELLO: Yes. 

MR. BLINN: Yes. 

THE COURT: Mr. Weaver? 

MR. WEAVER: I' m satisfied. 

THE COURT: Mr. Ness. 

MR. NESS: Yes. 

THE COURT: Since they have been properly

State v. Smith and Jackson - Trial - Volume 14
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segregated, I' ll let Mrs. Winnie take those back. 

Make sure that Mrs. Winnie has a location that she

can contact you, and you can be back here in 15 or

20 minutes notice in case we have a question or a

verdict. 

Then, you can excuse the jury. We' ll let them

come back tomorrow, whatever. 

The only other question that I' ve got, if they

want to play the videotape, any problem with us closing

the courtroom just to everybody except Mrs. Winnie and

the jurors and letting them run it on this little

machine here? She will tell them not to discuss the

case in her presence, only to let her know if she is to

replay any part of it. 

MR. NESS: As the Court knows, you have to keep

control of that whole process. If they ask more than

one time, then we need to have -- 

THE COURT: I don' t agree. I will tell you that

right now. The Court doesn' t know that. There

certainly was an issue years ago about this, but I

don' t think that is an issue anymore. 

If the jury wants to play the videotape, that is

them making a decision about what they want to look at. 

It is not the Court emphasizing anything. 

MR. NESS: I understand. If they want to play it

State v. Smith and Jackson - Trial - Volume 14
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like ten times -- 

THE COURT: I don' t care. They can play it as

much as they want. 

MR. NESS: That' s fine. 

THE COURT: The only thing is, I' m going to let

Mrs. Winnie -- unless you have an objection to that -- 

MR. NESS: As long as the courtroom is closed and

that. If we need to put on the record later the number

of times they wish to watch it, we might ask for that. 

MR. BLINN: Judge, I don' t want to interrupt, but

there' s a juror who has to pay for extra daycare. Can

we excuse them? 

THE COURT: We can in a moment, I suppose. Let

her take the stuff back, and then it is sort of

official that it has been segregated. 

Is there anything else that we need to talk about? 

MR. COSTELLO: No. 

MR. NESS: No. 

THE COURT: I think that we' ve got it covered. It

sounds like you agree with having the judicial

assistant handle the playing of any recording then? 

MR. NESS: I have no problem with that. 

MR. WEAVER: That' s fine. 

MR. BLINN: Yes. 

THE COURT: Thanks, guys. 
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I, Katrina A. Smith, do hereby certify that the foregoing

transcript entitled Verbatim Report of Proceedings, 

February 24th, 2009, was taken by me stenographically

and reduced to the foregoing, and that the same is true

and correct as transcribed. 

DATED at Tacoma this 5th day of October 2009. 

KATRINA A. SMITH / SM- IT- HK - 302N9
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INSTRUCTION NO, 

It is your duty to decide the facts in this case based upon the evidence presented to you

during this trial. It also is your duty to accept the law from my instructions, regardless of what

you personally believe the law is or what you personally think it should be. You must apply the

law from my instructions to the facts that you decide have been proved, and in this way decide

the case. 

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence

that the charge is true. Your decisions as jurors must be made solely upon the evidence presented

during these proceedings. 

The evidence that you are to consider during your deliberations consists of the testimony

that you have heard from witnesses, stipulations, and the exhibits that I have admitted, during the

trial, If evidence was not admitted or was stricken from the record, then you are not to consider it

in reaching your verdict. 

Exhibits may have been marked by the court clerk and given a number. but they do not

go with you to the jury room during your deliberations unless they have been admitted into

evidence. The exhibits that have been admitted will be available to you in the jury room. 

One of my duties has been to rule on the admissibility of evidence. Do not be concerned

during your deliberations about the reasons for my rulings on the evidence. If 1 have ruled that

any evidence is inadmissible, or if 1 have asked you to disregard any evidence, then you must not

discuss that evidence during your deliberations or consider it in reaching your verdict. 

In order to decide whether any proposition has been proved, you must consider all of the

evidence that I have admitted that relates to the proposition. Each party is entitled to the benefit

of all of the evidence. whether or not that party introduced it. 
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You are the sole judges of the credibility of each witness. You are also the sole judges of

the value or weight to be given to the testimony of each witness. In considering a witness' s

testimony, you may consider these things: the opportunity of the witness to observe or know the

things he or she testifies about; the ability of the witness to observe accurately; the quality of a

witness's memory while testifying; the manner of the witness while testifying; any personal

interest that the witness might have in the outcome or the issues: any bias or prejudice that the

witness may have shown; the reasonableness of the witness's statements in the context of all of

the other evidence; and any other factors that affect your evaluation or belief of a witness or your

evaluation of his or her testimony. 

The lawyers' remarks, statements, and arguments are intended to help you understand the

evidence and apply the law. It is important, however, for you to remember that the lawyers' 

statements are not evidence. The evidence is the testimony and the exhibits. The law is contained

in my instructions to you. You must disregard any remark, statement, or argument that is not

supported by the evidence or the law in my instructions. 

You may have heard objections made by the lawyers during trial. Each party has the right

to object to questions asked by another lawyer, and may have a duty to do so. These objections

should not influence you. Do not make any assumptions or draw any conclusions based on a

lawyer's objections. 

Our state constitution prohibits a trial judge from making a comment on the evidence. It

would be improper for me to express, by words or conduct, my personal opinion about the value

of testimony or other evidence. 1 have not intentionally done this. If it appeared to you that 1 have

indicated my personal opinion in any way, either during trial or in giving these instructions. you

must disregard this entirely, 
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You have nothing whatever to do with any punishment that may be imposed in case of a

violation of the law. You may not consider the fact that punishment may follow conviction

except insofar as it may tend to make you careful. 

The order of these instructions has no significance as to their relative importance. They

are all important. In closing arguments, the lawyers may properly discuss specific instructions. 

During your deliberations, you must consider the instructions as a whole. 

As jurors, you are officers of this court. You must not let your emotions overcome your

rational thought process. You must reach your decision based on the facts proved to you and on

the law given to you, not on sympathy, prejudice, or personal preference. To assure that all

parties receive a fair trial, you must act impartially with an earnest desire to reach a proper

verdict. 
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INSTRUCTION NO. 

As jurors, you have a duty to discuss the case with one another and to deliberate in an

effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after

you consider the evidence impartially with your fellow jurors. During your deliberations, you

should not hesitate to re- examine your own views and t change your opinion based upon further

review of the evidence and these instructions. You should not, however, surrender your honest

belief about the value or significance of evidence solely because of the opinions of your fellow

jurors. Nor should you change your mind just for the purpose of reaching a verdict. 

362
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INSTRUCTION NO. 

Each defendant has entered a plea of not guilty. That plea puts in issue every element of

each crime charged. The State is the plaintiff and has the burden of proving each element of

each crime beyond a reasonable doubt. The defendant has no burden of proving that a reasonable

doubt exists as to these elements. 

A defendant is presumed innocent. This presumption continues throughout the entire trial

unless during your deliberations you find it has been overcome by the evidence beyond a

reasonable doubt. 

A reasonable doubt is one for which a reason exists and may arise from the evidence or

lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully. 

fairly, and carefully considering all of the evidence or lack of evidence. 
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INSTRUCTION NO. 7
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A separate crime is charged in each count. You must separately decide each count

charged against each defendant. Your verdict on one count as to one defendant should not

control your verdict on any other count or as to the other defendant. 
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INS.TRUCTION NO. 

Evidence may be either direct or circumstantial. Direct evidence is that given by a

witness who testifies concerning facts that he or she has directly observed or perceived through

the senses. Circumstantial evidence is evidence of facts or circumstances frorn which the . 

existence or nonexistence of other facts may be reasonably inferred from common experience. 

The law makes no distinction between the weight to be given to either direct or circumstantial

evidence. One is not necessarily more or less valuable than the other. 



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015 , 
2 2;x,8 9 2B4 -. SerialID: 1464C445- 1 10A- 9BE2- A939760B2 3` 

Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. L4' 
You may consider a statement made out of court by one defendant as evidence against

that defendant, but not as evidence against another defendant. 
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INSTRUCTION NO. / 

You may give such weight and credibility to any alleged out -of -court statements of the

defendant as you see fit, taking into consideration the surrounding circumstances. 
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INSTRUCTION NO. 

Testimony of an accomplice, given on behalf of the State of Washington, should be

subjected to careful examination in the light of other evidence in the case, and should be acted

upon with great caution. You should not find the defendant guilty upon such testimony alone

unless, after carefully considering the testimony, you are satisfied beyond a reasonable doubt of

its truth. 
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The defendant is not compelled to testify, and the fact that the defendant has not testified

cannot be used to infer guilt or prejudice him in any way. 
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A person is guilty of a crime if it is committed by the conduct of another person for

which he or she is legally accountable. A person is legally accountable for the conduct of

another person when he or she is an accomplice of such other person in the commission of the

crime. 

A person is an accomplice in the commission of a crime if. with knowledge that it will

promote or facilitate the commission of the crime, he or she either: 

1) solicits, commands, encourages, or requests another person to commit the crime; or

2) aids or agrees to aid another person in planning or committing the crime. 

The word " aid" means all assistance whether given by words, acts, encouragement, 

support, or presence. A person who is present at the scene and ready to assist by his or her

presence is aiding in the commission of the crime. However, more than mere presence and

knowledge of the criminal activity of another must be shown to establish that a person present is

an accomplice. 

A person who is an accomplice in the commission of a crime is guilty of that crime

whether present at the scene or not. 

A person legally accountable for the conduct of another person may he convicted on

proof of the commission of the crime and his complicity therein, though the person claimed to

have committed the crime has not been prosecuted or convicted or has been convicted of a

different crime or degree of crime. 
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A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result, which constitutes a crime. 

37.1
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A person knows or acts knowingly or with knowledge with respect to a fact, 

circumstance or result when he or she is aware of that fact, circumstance or result. It is not

necessary that the,person know that the fact, circumstance or result is defined by law as being . 

unlawful or an element of a crime. 

If a person has information which would lead a reasonable person in the same situation to

believe that a fact exists, the jury is permitted but not required to find that he or she acted with

knowledge of that fact. 

When acting knowingly is required to establish an element of a crime, the element is also

established if a person acts intentionally. 
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INSTRUCTION NO. / 

A person commits the crime of murder in the first degree, as charged in counts I and II

for each defendant, when with a premeditated intent to cause the death of another person, he or

she causes the death of such person or of.a.third person. 

03737'3
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INSTRUCTION NO. / 4
Premeditated means thought over beforehand. When a person, after any deliberation, 

forms an intent to take human life, the killing may follow immediately after the formation of the

settled purpose and it will still be_premeditated. Premeditation must involve more .than. a

moment in point of time. The law requires some time, however long or short, in which a design

to kill is deliberately formed. 

sr 7,4
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To convict the defendant Darrell Jackson of the crime of murder in the first degree. Count

I. each of the following elements of the crime must be proved beyond a reasonable doubt: 

1) That on or about the 22nd day of September, 2007, the defendant Darrell Jackson, or

an accomplice acted with intent to cause the death of Ruben Doria; 

2) That the intent to cause the death was premeditated; 

3) That Ruben Doria died as a result of defendant' s or an accomplice' s acts; and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if. after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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To convict the defendant Darrell Jackson of the crime of murder in the first decree. count

II. each of the following elements of the crime must be proved beyond a reasonable doubt: 

1) That on or about 22nd day of September, 2007, the defendant Darrell Jackson or an

accomplice acted with intent to cause the death of Abraham Abrazado; 

2) That the intent to cause the death was premeditated; 

3) That Abraham Abrazado died as a result of defendant' s or an accomplice' s acts: and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt. then it will be your duty to return a verdict of guilty. 

On the other hand. if, after weighing all of the evidence. you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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To convict the defendant Tyreek Smith of the crime of murder in the first degree count 1. 

each of the following elements of the crime must be proved beyond a reasonable doubt: 

1) That on or about 22nd day of September, 2007, the defendant Tyreek Smith or an

accomplice acted with intent to cause the death of Ruben Doria: 

2) That the intent to cause the death was premeditated; 

3) That Ruben Doria died as a result of defendant' s or an accomplice' s acts: and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 

i'- 
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To convict the defendant Tyreek Smith of the crime of murder in the first degree, count

I1, each of the following elements of the crime must be proved beyond a reasonable doubt: 

1) That on or about 22nd day of September, 2007, the defendant Tyreek Smith or an

accomplice acted with intent to cause the death of Abraham Abrazado; 

2) That the intent to cause the death was premeditated; 

3) That Abraham Abrazado died as a result of defendant' s or an accomplice' s acts; and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. Iq

A person commits the crime of murder in the first degree, as charged in counts III and IV

for each defendant, when he or an accomplice commits or attempts to commit robbery in the first

degree . or burglary in the first degree.and. in.the.course -ofor in.furtherance of- such.crime or in

immediate flight from such crime he or another participant causes the death of a person other

than one of the participants. 
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INSTRUCTION NO. c:2i7

A "participant" in a crime is a person who is involved in committing that crime, either as

a principal or as an accomplice. A victim of a crime is not a " participant" in that crime. 

3 BB
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A person commits the crime of robbery when he or she unlawfully and with intent to

commit theft thereof takes personal property. not belonging to the defendant, from the person or

in the presence of another against that person' s will by the use or threatened use of immediate

force, violence, or fear of injury to that person. The force or fear must be used to obtain or retain

possession of the property or to prevent or overcome resistance to the taking, in either of which

cases the degree of force is immaterial. The taking constitutes robbery whenever it appears that, 

although the taking was fully completed without the knowledge of the person from whom it was

taken. such knowledge was prevented by the use of force or fear. The taking constitutes robbery. 

even if death precedes the taking, whenever the taking and a homicide are part of the same

transaction. 
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INSTRUCTION NO. 

A person commits the crime of robbery in the first degree when in the commission of a

robbery or in immediate flight therefrom he or an accomplice is armed with a deadly weapon or

displays what appears to be a firearm or other deadly weapon or inflicts bodily injury. 
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A person commits the crime of burglary in the first degree when he or she enters or

remains unlawfully in a building with intent to commit a crime against a person or property

therein, and if, in entering or while in the building or in immediate flight therefrom, that person

or an accomplice in the crime is armed with a deadly weapon. 



Case Number: 08 -1 - 00299 -5 Date: March 13, 2015 i 7  ; get s3 I 2 7! 
Se ria I I D: 1 464C445- 110A -9BE2- A939760B25117033

Certified By: Kevin Stock Pierce County Clerk, Washington
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A person commits the crime of attempted robbery in the first degree or burglary in the

first degree when, with intent to commit that crime, he or she does any act which is a substantial

step toward the commission of that crime. 
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A substantial step is conduct, which strongly indicates a criminal purpose and which is

more than mere preparation. 
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To convict the defendant Darrell Jackson of the crime of murder in the first degree, count

III, each of the following elements of the crime must be proved beyond a reasonable doubt: 

1) That on or about the
22nd

day of September. 2007 the defendant or an accomplice was

committing or attempting to commit robbery in the first degree or burglary in the first degree; 

2) That the defendant or an accomplice caused the death of Ruben Doria in the course of

and in furtherance of such crime or in immediate flight from such crime; 

3) That Ruben Doria was not a participant in the crime; and

4) That the acts occurred in the State of Washington. 

if you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 

EC
Y. 

l  ° R. a
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INSTRUCTION NO. c77

To convict the defendant Darrell Jackson of the crime of murder in the first degree. count

IV, each of the following elements of the crime must be proved beyond a reasonable doubt; 

1) That on or about the
22nd

day of September, 2007 the defendant or an accomplice was

committing or attempting to commit robbery in the first degree or burglary in the first degree; 

2) That the defendant or an accomplice caused the death of Abraham Abrazado in the

course of and in furtherance of such crime or in immediate flight from such crime; 

3) That Abraham Abrazado was not a participant in the crime; and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt. then it will be your duty to return a verdict of guilty. 

On the other hand, if. after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. °? 

To convict the defendant Tyreek Smith of the crime of murder in the first degree, count

111, each of the following elements of the crime must be proved beyond a reasonable doubt

1) That on or about the 22 "
d

day of September, 2007 the defendant or an accomplice was

committing or attempting to commit robbery in the first degree or burglary in the first degree; 

2) That the defendant or an accomplice caused the death of Ruben Doria in the course of

and in furtherance of such crime or in immediate flight from such crime; 

3) That Ruben Doria was not a participant in the crime; and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt. then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 

To convict the defendant Tyreek Smith of the crime of murder in the first degree, count

IV, each of the following elements of the crime must be proved beyond a reasonable doubt; 

1) That on or about the
22nd

day of September, 2007 the defendant or an accomplice was

committing or attempting to commit robbery in the first degree or burglary in the first degree; 

2) That the defendant or an accomplice caused the death of Abraham Abra7' do in the

course of and in furtherance of such crime or in immediate flight from such crime; 

3) That Abraham Abrazado was not a participant in the crime; and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. D

It is a defense to a charge of murder in the first degree based upon committing or

attempting to commit robbery in the first degree or burglary in the first degree that the defendant: 

1) Did not commit the homicidal act or in any way solicit, request, command. 

importune. cause or aid the commission thereof: and

2) Was not armed with a deadly weapon, or any instrument, article or substance readily

capable of causing death or serious physical injury; and

3) Had no reasonable grounds to believe that any other participant was armed with such

a weapon, instrument, article or substance; and

4) Had no reasonable grounds to believe that any other participant intended to engage in

conduct likely to result in death or serious physical injury. 

The defendant has the burden of proving this defense by a preponderance of the evidence. 

Preponderance of the evidence means that you must be persuaded, considering all the evidence

in the case, that it is more probably true than not true. If you find that the defendant has

established this defense, it will be your duty to return a verdict of not guilty as to this charge. 
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INSTRUCTION NO. 3/ 

To convict the defendant Darrell Jackson of the crime of robbery in the first degree, count

V. each of the following elements of the crime must be proved beyond a reasonable doubt: 

1) That on or about the 22nd day of September, 2007 the defendant or an accomplice

unlawfully took personal property, not belonging to the defendant. from the person or in the

presence of Ruben Doria; 

2) That the defendant or an accomplice intended to commit theft of the property: 

3) That the taking was against the person' s will by the defendant' s or an accomplices

use or threatened use of immediate force, violence or fear of injury to that person ; 

4) That the force or fear was used by the defendant or an accomplice to obtain or retain

possession of the property or to prevent or overcome resistance to the taking or to prevent

knowledge of the taking; 

5) That in the commission of these acts or in immediate flight therefrom the defendant

or an accomplice was armed with a deadly weapon or displayed what appeared to be a firearm or

other deadly weapon or inflicted bodily injury; and

6) That any of these acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt. then it will be your duty to return a verdict of guilty. 

On the other hand. if. after weighing all of the evidence. you have a reasonable doubt as

to any one of these elements. then it will be your duty to retum a verdict of not guilty. 
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INSTRUCTION NO. 

To convict the defendant Tyreek Smith of the crime of robbery in the first degree, count

V, each of the following elements of the crime must be proved beyond a reasonable doubt: 

I) That on or about the 22nd day of September, 2007 the defendant or an accomplice

unlawfully took personal property, not belonging to the defendant, from the person or in the

presence of Ruben Doria; 

2) That the defendant or an accomplice intended to commit theft of the property; 

3) That the taking was against the person' s will by the defendant' s use or threatened use

of immediate force. violence or fear of injury to that person; 

4) That the force or fear was used by the defendant or an accomplice to obtain or retain

possession of the property or to prevent or overcome resistance to the taking or to prevent

knowledge of the taking; 

5) That in the commission of these acts or in immediate flight therefrom the defendant

or an accomplice was armed with a deadly weapon or displayed what appeared to be a firearm or

other deadly weapon or inflicted bodily injury; and

6) That any of these acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt. then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 33

To convict the defendant Darrell Jackson of the crime of burglary in the first degree, 

count VI, each of the following elements of the crime must be proved beyond a reasonable

doubt: 

1) That on or about the 22nd day of September, 2007, the defendant or an accomplice

entered or remained unlawfully in a building located at 9315 South Ash Street. Apt. C; 

2) That the entering or remaining was with intent to commit a crime against a person or

property therein; 

3) That in so entering or while in the building or in immediate flight from the building

the defendant or an accomplice in the crime charged was armed with a deadly weapon; and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 

fl
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INSTRUCTION NO. 31-1

AL. 11- 11

To convict the defendant Tyreek Smith of the crime of burglary in the first degree. count

VI, each of the following elements of the crime must be proved beyond a reasonable doubt: 
Q

1) That on or about the 22nd day of September, 2007, the defendant entered or remained

unlawfully in a building located at 9315 South Ash Street, Apt. C; 

2) That the entering or remaining was with intent to commit a crime against a person or

property therein; 

3) That in so entering or while in the building or in immediate flight from the building

the defendant or an accomplice in the crime charged was armed with a deadly weapon; and

4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 35

When you begin deliberating, you should first select a presiding juror. The presiding

juror's duty is to see that you discuss the issues in this case in an orderly and reasonable manner, 

that you discuss each issue submitted for your decision fully and fairly, and that each one of you

has a chance to be heard on every question before you. 

During your deliberations, you may discuss any notes that you have taken during the trial. 

if you wish. You have been allowed to take notes to assist you in remembering clearly. not to

substitute for your memory or the memories or notes of other jurors. Do not assume, however, 

that your notes are more or less accurate than your memory. 

You will need to rely on your notes and memory as to the testimony presented in this

case. Testimony will rarely. if ever, be repeated for you during your deliberations. 

If, after carefully reviewing the evidence and instructions, you feel a need to ask the court

a legal or procedural question that you have been unable to answer, write the question out simply

and clearly. For this purpose, use the form provided in the jury room. In your question, do not

state how the jury has voted. The presiding juror should sign and date the question and give it to

the judicial assistant. I will confer with the lawyers to determine what response, if any. can be

given. 

You will be given the exhibits admitted in evidence, these instructions and several verdict

forms for recording your verdict. Some exhibits and visual aids may have been used in court but

will not go with you to the jury room. The exhibits that have been admitted into evidence will be

available to you in the jury room. 

You must fill in the blank provided in each verdict form the words not guilty" or the

word " guilty according to the decision you reach. 

i
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Because this is a criminal case, each of you must agree for you to return a verdict. When

all of you have so agreed, fill in the verdict form( s) to express your decision. The presiding juror

must sign the verdict form(s) and notify the judicial assistant. The judicial assistant will bring

you into court to declare your verdict. 

B39.6
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INSTRUCTION NO. 

If you find a defendant guilty of premeditated murder in the first degree. count I or count

II, as defined in Instruction 11 or `$ as to defendant Smith or Instruction is or 1, to as

to defendant Jackson, you must then determine whether any of the following aggravating

circumstances exist as to each defendant and as to each count: 

The defendant committed the murder to conceal the commission of a crime or to protect

or conceal the identity of any person committing a crime, or

There was more than one person murdered and the murders were part of a common

scheme or plan or the result of a single act of the person or

The murder was committed in the course of, in furtherance of, or in immediate flight

from robbery in the first degree. 

The murder was committed in the course of, in furtherance of, or in immediate flight

from burglary in the first degree. 

The State has the burden of proving the existence of an aggravating circumstance beyond

a reasonable doubt. In order for you to find that there is an aggravating circumstance in this

case, you must unanimously agree that the aggravating circumstance has been proved beyond a

reasonable doubt. 

You should consider each of the aggravating circumstances above separately. If you

unanimously agree that a specific aggravating circumstance has been proved beyond a

reasonable doubt, you should answer the special verdict " yes" as to that circumstance. 

For any of the aggravating circumstances to apply, the defendant must have been a major

participant in acts causing the death of Ruben Doria or Abraham Abrazado and the aggravating

factors must specifically apply to the defendant' s actions. The State has the burden of proving
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this beyond a reasonable doubt. If you have a reasonable doubt whether the defendant was a

major participant, you should answer the special verdict " no." 



Case Number: 08 -1- 00299 -5 Date: March 13, 2015 - - 

Seri a l I D: 1 464C445- 110A -9 BE2- A939760 B25f1 / d33
Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. 31

You will also be furnished with special verdict forms. If you find the defendant not

guilty as to any particular count do not use the special verdict form for that count. If you find the

defendant guilty as to any particular count, you will then use the special verdict form for that

count and fill in the blank with the answer " yes" or " no" according to the decision you reach. In

order to answer the special verdict forms " yes ". you must unanimously be satisfied beyond a

reasonable doubt that " yes" is the correct answer. if you have a reasonable doubt as to the

question. you must answer " no." 
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INSTRUCTION NO. 

For purposes of a special verdict the State must prove beyond a reasonable doubt that the

defendant was armed with a deadly weapon at the time of the commission of the crime in counts

I, I1, III. IV, V, VI. 

If one participant in a crime is armed with a deadly weapon, all accomplices to that

participant are deemed to be so armed, even if only one deadly weapon is involved. 

A deadly weapon is an implement or instrument that has the capacity to inflict death and, 

from the manner in which it is used, is likely to produce or may easily produce death. A knife

having a blade longer than three inches is a deadly weapon. Whether a knife having a blade less

than three inches long is a deadly weapon is a question of fact that is for you to decide. A pistol, 

revolver, or any other firearm is a deadly weapon whether loaded or unloaded. A " firearm" is a

weapon or device from which a projectile may be fired by an explosive such as gunpowder. 
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Kevin Stock, Pierce County Clerk

By / S/ Tyler Wherry, Deputy. 
Dated: Mar 13, 2015 11: 28 AM vSNtNG` 

CE C

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https: / /linxonline .co.pierce.wa.us /linxweb/ Case/ CaseFiling /certifiedDocumentView.cfm, 
enter SerialID: 1464C445- 110A- 9BE2- A939760B25117033. 

This document contains 43 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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